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I. – THE GREAT VARIETY OF COEXISTING LEGAL REGIMES WHICH CURRENTLY 
GOVERN INTERNATIONAL CARRIAGE OF GOODS BY SEA  

There is no doubt that there is a great variety of coexisting legal regimes 
which govern international carriage of goods by sea. These originate in 
diverse fora: universal, like the International Convention for the Unification of 
Certain Rules of Law relating to Bills of Lading (known as the Hague Rules, or 
the 1924 Brussels Convention), the Hague-Visby Rules (the Hague Rules as 
amended by the Visby Amendments and other further amendments)1 and the 
United Nations Convention on the Carriage of Goods by Sea (the Hamburg 
Rules 1978); regional, like the 1889 Montevideo Treaty on International 
Commercial Law, the 1940 Montevideo Treaty on International Commercial 
Navigation Law and the 1928 Bustamante Code, and domestic: when a case 
involves a country which is not a party to any of the existing conventions, the 
national law of the country indicated by the court’s conflict rules will usually 
apply.  

None of the aforementioned universal instruments applies worldwide; 
they may have many or just a few State Parties, but they only apply between 
various States. This factual phenomenon may alert us to the difficulties of 
achieving truly worldwide unification of law.2 

 
*  Professor of Law, University of the Republic and Catholic University (Uruguay). 
 This is not an exhaustive analysis of the Rotterdam Rules but just a few brief comments 

on some issues regulated therein. I should like to thank the new Secretary-General of UNIDROIT, 
Mr José Angelo Estrella Faria, and Professor Alessandra Zanobetti, Editors-in-Chief of the Uniform 
Law Review, as well as Professor Herbert Kronke for suggesting my name, for their kind invitation 
to collaborate in this special focus on the Rotterdam Rules. 

 The text of the “Rotterdam Rules” is reproduced on p. 324 of this Review (issue 2009-1/2). 
1  Kate LANNAN, “The United Nations Convention on Contracts for the International 

Carriage of Goods Wholly or Partly by Sea – A General Overview”, Unif. L. Rev. / Rev. dr. unif 
(2009), 290-323, note 7. 

2  Cecilia FRESNEDO DE AGUIRRE, “Unifying the Law of Carriage of Goods: a View from 
MERCOSUR”, Unif. L. Rev. / Rev. dr. unif. (2003), 241-253. 
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II. – THE DIFFICULTIES OF ACHIEVING UNIFICATION 

The aforementioned variety of instruments, which were drafted over several 
decades without achieving the sought-after uniformity for carriage of goods by 
sea, demonstrates that it is by no means easy to reach such a target. It has 
been pointed out 3 that while there have unquestionably been some notable 
achievements in the unification of transport law, still it must be acknowledged 
that even these have been partial and limited to specific modes of transport, 
even where many of the problems are common to all modes; they tend to be 
limited to international transport, in spite of the fact that most issues are 
common also to national transport.4  

That aside, however, a major problem is that most unification instruments 
never enter into force, and even if they do, they are never acceded to by all 
the countries in the world or in the region – depending on whether they are 
universal or regional in scope –, but only by some. It is perfectly true that the 
results of the unification process are fragmentary and that we are far from a 
“uniform transport law” based on common principles and structured as a 
logical system. This is for reasons of expedience and because of the economic 
interests defended by particular sectors, not because of any particular legal 
problems.5 

Worldwide or regional harmonisation of private law, in overcoming the 
diversity of national laws and the conflicts this causes when it comes to regu-
lating private cross-border relationships, seems an attractive goal, particularly 
with reference to the international carriage of goods. This is mainly because of 
the undeniable economic importance of transport for trade and because of its 
international dimension.6 This is true of all transport modes, although it is 
usually more marked in maritime transport than in road carriage.7 

However, I would like to stress that the goal, however wonderful it may 
seem, is not a value in itself. On the contrary, it will be worth depending on 
the substantive solutions which these instruments provide, and I am not refer-
ring to their technical legal quality. It is not only a matter of modernizing the 

 
3  Manuel OLIVENCIA RUIZ, “La Tarea Unificadora en Materia de Transporte”, in Agustín 

Madrid Parra (Coordinador), Derecho uniforme del transporte internacional. Cuestiones de 
actualidad, Madrid, Mc Graw Hill (1998), 1-22 at 12. 

4  Ibidem, 16. 
5  Ibidem, 20. 
6  Ibidem, 2. 
7  Ibidem, 7.  
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law of carriage,8 but of achieving a reasonable and fair balance among the 
opposing interests involved.9 I think that is the key issue when attempting 
worldwide or regional harmonisation of private law in transport law or in any 
other area of law. 

III. –  THE GOALS AND METHODS OF UNCITRAL IN DRAFTING THE NEW CONVENTION 

The United Nations Commission on International Trade Law (UNCITRAL) 
aimed at producing a universal instrument to govern international contracts of 
maritime carriage involving other modes of transport, thus providing 
harmonization and unification in that area of law. It took into account the 
technological and commercial developments since the adoption of the 
existing Conventions dealing with the matter and the need to consolidate and 
modernize the latter.10 

The Resolution adopted by the United Nations General Assembly 
concerning the Convention 11 refers to Resolution 2205 (XXI) of 17 December 
1966, mandating UNCITRAL  

“to further the progressive harmonization and unification of the law of 
international trade and in that respect to bear in mind the interests of all people, 
in particular those of developing countries, in the extensive development of 
international trade.”  

It also points out, among other things: 

•  “… that the current legal regime governing the international carriage of 
goods by sea lacks uniformity and fails to adequately take into account 
modern transport practices, including containerization, door to door 
transport contracts and the use of electronic transport documents”, 

•  “… that the development of international trade on the basis of equality and 
mutual benefit is an important element in promoting friendly relations 
among States”, 

•  “… that the adoption of uniform rules to modernize and harmonize the rules 
that govern the international carriage of goods involving a sea leg would 
enhance legal certainty, improve efficiency and commercial predictability in 
the international carriage of goods and reduce legal obstacles to the flow of 
international trade among all States”, 

 
8  LANNAN, supra note 1, 304. 
9  FRESNEDO, supra note 2, 249. 
10  Preamble of the Convention. 
11  A/Res/63/122 adopted on 11 December 2008. 
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•  “… that the adoption of uniform rules to govern international contracts of 
carriage wholly or partly by sea will promote legal certainty, improve the 
efficiency of international carriage of goods and facilitate new access 
opportunities for previously remote parties and markets, thus playing a 
fundamental role in promoting trade and economic development, both 
domestically and internationally”, 

• “… that shippers and carriers do not have the benefit of a binding and 
balanced universal regime to support the operation of contracts of carriage 
involving various modes of transport”. 

Moreover, the aforementioned 2008 Resolution recalls that  

“all States and interested international organizations were invited to participate in 
the preparation of the draft Convention on Contracts for the International 
Carriage of Goods Wholly or Partly by Sea, and in the forty-first session of the 
Commission, either as members or as observers, with a full opportunity to speak 
and make proposals” and that “… the text of the draft Convention was circulated 
for comment to all States Members of the Commission as observers, and that the 
comments received were before the Commission at its forty-first session.” 

It seems improbable that anyone could disagree with these goals and the 
Commission’s way of proceeding. The gradual harmonization and unification of 
the law of international trade in general and the law governing international 
contracts of maritime carriage involving other modes of transport in particular, 
is desirable, especially if it successfully addresses the issues raised in the 2008 
Resolution. The method of work, inviting a wide range of interested parties to 
participate in the preparation of the draft Convention, also seems a good one.  

Regrettably, all this does not guarantee a successful outcome, as I will try 
to show in the following lines. 

IV. – DID THE COMMISSION ACTUALLY ACHIEVE ITS GOALS BY MEANS OF THE 
SOLUTIONS ADOPTED? 

1. Technological and commercial developments 

The solutions embodied in the Convention undoubtedly take into account the 
technological and commercial developments that have taken place since the 
existing Conventions in the matter were adopted. That is clear from some of 
the definitions in Article 1 (particularly in paragraphs (9)-(10), (17)-(23)), in 
Chapter 3 on “Electronic transport records” and in Chapter 8 on “Transport 
documents and electronic transport records”, among other modern transport 
practices, such as containerization (Articles 1(26), 27(3)) and door-to-door 
transport contracts (Articles 1(1), 11, 13). 
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However, not all these solutions are actually new; on the contrary, some 
of them are more than a century old. For example, regarding door-to-door 
transport, Lannan 12 points out that “one of the most significant changes made 
by the Rotterdam Rules to the existing law is the expansion of its scope of 
application to include door-to-door transport”, and that is absolutely true in 
connection with the Hague and Hague-Visby Rules, which apply tackle-to-
tackle, and with the Hamburg Rules, which cover port-to-port shipments, as 
she says. But it is not so if we compare them with the old Uruguayan 
Commercial Code (Article 167),13 under which the carrier’s period of liability 
extends from the time of receipt of the goods by the carrier until the delivery 
of the goods at destination. That is to say that the “new” solution incorporated 
in Article 12(1) of the Rotterdam Rules is none other but our nineteenth 
century provision.  

Moreover, Article 1087.2 of the Uruguayan Code specifically states for 
maritime carriage that the captain’s liability for the cargo starts from the 
moment he receives it until the moment it is delivered at the place agreed for 
delivery.14 “Delivery” here refers to the actual reception of the cargo by the 
party entitled to it, i.e., the consignee, which means that the carrier does not 
fulfil its obligation of delivering the goods simply by unloading them in the 
port. This became even clearer in Uruguay after the entry into force of Act No. 
16.246 privatizing port stowage and warehousing services. Thus, the carrier is 
liable for acts and omissions of any private operators that it contracts.15  

This shows, among other things, that it is not always true that domestic law 
is not suitable to govern international situations, and likewise demonstrates that 
 

12  LANNAN, supra note 1, 306. 
13  And also with the Argentinean Code (Art. 170). Art. 167 of the Uruguayan Commercial 

Code states: “La responsabilidad del acarreador empieza a correr desde el momento en que 
recibe las mercaderías por sí o por la persona destinada al efecto, y no acaba hasta después de 
verificada la entrega.”. See, in this connection, Jorge O. ZUNINO, Responsabilidad por daños a 
personas y cosas en contrato de transporte aéreo-marítimo-terrestre, Buenos Aires (1979), at 21, 
who commends the solution in Article 170 of the Argentinean Commercial Code and states that it 
clearly takes into account the moment when the goods are left in the care of the carrier. Most Latin 
American Commercial Codes derive from the Napoleonic Code and follow this solution.  

14  Art. 1087.2 of the Uruguayan Commercial Code states: "La responsabilidad del capitán 
respecto de la carga empieza desde que la recibe hasta el acto de la entrega en el lugar que se 
hubiere convenido, o en el que fuera de uso en el puerto de la descarga, salvas cualesquiera 
convenciones en contrario.” 

15  See, in this connection, Banco de Seguros v. Sambalt,  Judgment Nº 51, 4 November 
1997 of the Uruguayan Civil Court 18º (Nuñez), confirmed by Judgment Nº 93, 10 May 1999, of 
the Uruguayan Civil Court of Appeals 5º (Van Rompaey, Rochón, Barcelona), in Revista de 
Transporte y Seguros Nº 12, case 222, 47. 
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international situations do not always require different solutions from domestic 
ones. Thus, conflict rules can be perfectly suitable to govern this kind of issue. 
And as to predictability, this is only a matter of being well advised.  

2. The interests of developing countries in the extensive development of 
international trade 

Turning to UNCITRAL’s mandate “to further the progressive harmonization 
and unification of the law of international trade and in that respect to bear in 
mind the interests of all people, in particular those of developing countries, in 
the extensive development of international trade”, I honestly doubt that we 
can say that the Convention has achieved its goal.  

Developing countries without merchant fleets and thus mainly consumers 
of chartering services, paying chartering fees, need these services to be liable 
and efficient. That means that when a carrier does not perform the contract of 
carriage, it is liable for the damage it has caused the owner of the cargo. This 
is a matter of commercial efficiency 16 and predictability, of a proper balance 
between mutual contractual obligations, of justice and good faith, of the 
opposing economic interests of particular sectors, and it all turns around liability. 
And as Alcántara 17 says, “the rules on limitation of the Carrier’s liability 
(Articles 59-61) are probably the most disappointing section in the body of the 
Convention.” This is mainly due, and among other things, to the fact that they 
are “unbalanced as against the cargo interests.” 

3. Developing international trade on the basis of equality and mutual benefit  

This issue is also closely linked to liability and particularly to its limits. When 
a shipper enters into a contract of carriage with a carrier, pays the corres-
ponding freight and fulfills all the obligations required of it by the Convention 
(Articles 1(1), 1(8) and 27-34), that shipper reasonably expects the carrier to 
duly perform its obligations, mainly to “carry the goods to the place of 
destination and deliver them to the consignee” (Articles 1(1) and 11). 

 
16  Horacio MOHORADE states in his power point presentation, “Pros y Contras de las 

Reglas de Rotterdam”, at the XIVth Maritime Law Congress, Ibero American Maritime Law Institute, 
8-11 November 2009, Punta del Este (Uruguay) (at p. 23) that our efficiency is higher when we 
must answer for the economic consequences of our breach of contract. 

17  José M. ALCÁNTARA, “The Rotterdam Rules. Prelude or premonition?”, Paper filed at the 
XIVth Maritime Law Congress, Ibero American Maritime Law Institute, 8-11 November 2009, Punta 
del Este (Uruguay) (at pp. 15, 28. In the same sense, MOHORADE, supra note 16, and Julio VIDAL 

AMODEO, in his paper “Reflexiones para Iberoamericanos”, filed at the same Congress. 
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Under the new Convention – as well as under previous ones – it may 
happen that the carrier does not perform its obligations and despite being 
liable under the Convention (Articles 12, 17-34) does not pay for the damage 
he has caused, and there are five main reasons for this. 

The first reason is that the Convention is mandatory in principle, but not 
as regards volume contracts. There is no way of knowing which contracts are 
volume contracts and which are not. 

The second reason must be sought in the basis of liability, the burden of 
proof, and the events and circumstances that exempt the carrier from liability. 

The third relates to the low limits of liability (expressed in SDRs), subject 
to inflation. 

The fourth reason is that the carrier rarely forfeits its liability limitation. 
Moreover, the system of burden of the proof on the claimant makes it almost 
impossible for the latter to prove the occurrence of the events that trigger 
liability exemption. 

Finally, the fifth reason is that the rules on jurisdiction validate the choice-
of-forum clauses included in bills of lading in most cases. 

V. – VOLUME CONTRACTS 

Shippers in volume contracts 18 (Article 1(2)) are allowed to leave aside some 
of the mandatory provisions in the Convention and agree otherwise. For 
example, they can negotiate an exclusive choice-of-court agreement (Articles 
66, 67, 80). 

It is important to bear in mind in construing – or later on, applying – the 
Convention that concerns were raised during the drafting negotiations as to 
the need to protect parties with little or no bargaining power from abuses. 
Lannan 19 states that contractual freedom is quite broadly accepted in the 
Hague, Hague-Visby and Hamburg Rules in contracts of carriage concluded 
under charterparties, and in the Rotterdam Rules in volume contracts. 
Referring to the latter, she explains that despite repeated efforts, it was 
impossible to “insert specific numbers into the definition of the volume 
contracts (for example, a minimum number of shipments) in order to protect 
small shippers.” “Instead”, she explains, “a number of very strong protections 
for the shipper were built into the operative volume contract provision itself,” 

 
18  Those “of a certain commercial size and sophistication, and who ship a large quantity 

of goods in a series of shipments”, in the illustrative words of Kate LANNAN, supra note 1, 320. 
19  LANNAN, supra note 1, 320. 
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among which it should be pointed out that the derogations from the 
Convention cannot be included in a contract of adhesion (Article 80(2)), 
because that is the nature of most contracts of carriage and of all liner ones.  

The aforementioned concerns regarding the protection of small shippers 
are logical and derive from the fact that they have little or no bargaining 
power. But such protection should clearly been extended to consignees and 
other third parties with no bargaining power at all in respect of the clauses 
unilaterally included by the carrier in the general conditions of the transport 
contract of adhesion. This is particularly important in terms of jurisdiction, and 
a matter that was settled in our region long ago, particularly since Compte 
c/ Ibarra,20 in favor of the jurisdiction of the courts of the place of delivery 
and the nullity of the jurisdiction clauses included in bills of lading. 

We must take note that volume contracts – an innovation introduced by 
this Convention – enable the parties to leave aside even the mandatory rules 
of the Convention.  

VI. – LIABILITY OF THE CARRIER FOR LOSS, DAMAGE OR DELAY 

Article 17(1) turns the burden of the proof onto the claimant:21  

“the carrier is liable for loss of or damage to the goods, as well as for delay in 
delivery, if the claimant proves that the loss, damage or delay, or the event or 
circumstance that caused or contributed to it took place during the period of the 
carrier’s responsibility as defined in Chapter 4.”  

Under Article 17(2), the carrier’s liability is established on the basis of 
fault: if it proves that the cause or one of the causes of the loss, damage or 
delay is not attributable to its fault or to the fault of any person referred to in 
Article 18 – basically, any person that performs or undertakes to perform any 
of the carrier’s obligations –, it is relieved of its liability.  

 
20  A well-known case heard by the Argentinean Supreme Court in 1936 (La Ley, t. 4, case 

No. 294). See, in this connection, Cecilia FRESNEDO DE AGUIRRE, La Autonomía de la Voluntad en 
la Contratación Internacional, Montevideo, Fundación de Cultura universitaria (1991). 

21  William TETLEY, “A Summary of General Criticisms of the UNCITRAL Convention (the 
Rotterdam Rules)”, 20 December 2008, <www.mcgill.ca/maritimelaw/rotterdamrules/>, (p.)  4, 
points out that this solution “contradicts the first principle of proof according to which the carrier 
having received the goods in good order is prima facie liable for the loss or damage to the goods, 
which is presumed to have occurred while the goods were in carrier’s custody”, and adds that 
“placing the burden of proof on the claimant not only contradicts this principle of public policy 
but is also unreasonable, given that the information as to the conditions of the transportation of 
goods is available to the carrier and to much lesser extent to the claimant.”  
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Article 17(3) relieves the carrier from liability if it proves that one or more 
of the events or circumstances enumerated in paragraphs (a) to (o) caused or 
contributed to the loss, damage or delay. The list includes most of the tradi-
tional exculpatory circumstances – Act of God, perils, dangers and accidents 
of the sea, among many others –, some of which “no longer belong to the 
XXIth century,” as Alcántara 22 points out, like that of fire on board. However, 
as he also highlights, “the old exception of ‘fault in navigation or in the 
management of the ship’ has been removed.” This is not “a major concession 
to the cargo interests,” as has been claimed, but merely a matter of fairness 
and commercial and professional seriousness.  

If we analyze this complex system as a whole, and as Alcántara 23 clearly 
demonstrates, “the way the burden of proof is to operate favors the Carrier 
considerably by shifting it to the claimant in order to prove his fault beyond a 
large number of excepted perils or, eventually, beyond due diligence.” 

VII. – LIMITATION OF LIABILITY 

1. Flaws in the argument that the limitation system in the Rotterdam Rules 
is fairer than that in the existing Conventions 

It has been stated that the Rotterdam Rules increase the limitation amounts on 
carrier liability to 875 SDRs per package and 3 SDRs per kilogram, comparing 
them with the existing Conventions on the matter, i.e., mainly with the 
Hague-Visby Rules (666.67 SDRs per package and 2 SDRs per kilogram under 
Article 4(5)) and with the Hamburg Rules (835 SDRs per package and 2.5 SDRs 
per kilogram under Article 6(1)), which “will allow for much higher 
recoveries.” 24 

This is supposed to be a concession in favor of shippers and cargo 
owners, as “most of today’s world trade is subject to the Hague-Visby limi-
tations, while a fairly large portion of the world’s trade is subject only to the 
Hague per package limitation.” 25 And it probably is so for those States which 
are States Parties to those Conventions. But that is not the case of Uruguay,26 
which is not a Party to any of those Conventions and whose legal system only 
 

22  ALCÁNTARA, supra note 17, 13. 
23  ALCÁNTARA, supra note 17, 12-15. 
24  LANNAN, supra note 1, 316. 
25  LANNAN, supra note 1, 316. The Hague Rules stipulate a per package limitation of £100 

sterling. 
26  As indeed of Brazil and other countries in the region. 
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limits the carrier’s liability to the actual value of the goods at the place and 
time of delivery.27 Other countries, like Argentina, have limits of liability 
determined in their domestic laws in gold units, following the 1924 Brussels 
Convention in its Article 9.28  

As Mohorade points out,29 the Rotterdam Rules’ limit of 875 SDRs, some 
U$S 1400 at current rates, is high if we compare it with the United States’ 
1936 COGSA’s U$S 500, but not if we compare it with the Argentinean U$S 
20.000 or the 1924 Brussels Convention’s £100 gold sterling or the Uruguayan 
system mentioned earlier  

To determine the limitation amounts in a currency unit like the SDR is not 
adequate since inflation progressively erodes the already low amounts of 
limitation of the carrier’s liability. Although there is no currency or monetary 
unit which is safe from inflation, the old Hague gold rule 30 is still the best. Of 
course, that is from the cargo’s point of view, not from the carrier’s, who 
obviously benefits by this low limit and devaluing unit.  

2. Flaws in the argument referring to the insurer’s role 

I have often heard it said that limits on carrier’s liability should not be seen as 
a problem for the cargo owner, since the insurance is there to cover the loss 
of, or damage to the cargo and any delay in delivering it.  

Matters are not that simple, however. 
Regarding private opposing interests, both parties – the carrier and the 

owner of the goods – have their own insurance covering their risks. Thus, we 
could say that liability limits are not necessary insofar as carriers have their 
own P&I insurance which should cover the total amount of any damage they 

 
27  Arts. 162 and 1030 Commercial Code. A similar rule was proposed many years later by 

Per VESTEGAARD PEDERSEN, Modern Regulation of International Unimodal and Multimodal 
Transport of Goods (fra Narius nr. 247-1999-Simply Yearbook 1999 of the Scandinavian  Institute 
of Marine Law), 81. 

28  This is not an odd Latin American case-law. It was admitted in England several years 
ago in the Rosa S case (New Hunter Engineering of Turin v. MB Rosa S), Revista de Transporte y 
Seguros Nº 2, c. 27, 97. See, in this connection, Cecilia FRESNEDO DE AGUIRRE, “La cláusula oro en 
los conocimientos de embarque y la Convención de Bruselas de 1924“, Revista de Transporte y 
Seguros No.2, 106-109. 

29  MOHORADE, supra note 16, 14-15. 
30  Arts. 4(5) and 9 of the 1924 Brussels Convention or Hague Rules: £100 sterling per 

package. See Roland LOEWE, “La CMR a 40 ans”, Unif. L. Rev. / Rev. dr. unif. (1996), especially at 429; 
Domingo LOPEZ SAAVEDRA, Responsabilidad del Transportista por Agua según la Convención de 
Bruselas de 1924, Buenos Aires (1971) and FRESNEDO, supra note 28, 106-109. 
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might cause. This is obviously faulty reasoning, since the higher costs brought 
on by such an integral liability system would be borne by all the carriers and 
not only by the carrier actually involved in a given case. The same happens 
with the cargo: the insurance companies that insure transport risks are not 
charitable organizations. They act in a similar way and they divide among all 
the users of the insurance – shippers and consignees – the rising costs of 
covering damage in a system of limited liability or even of lack of liability. 

Consequently, each insurance premium is determined by complex 
mechanisms which include not only the value of the goods insured but also 
an estimate of the risk covered in the policy and the possibility of recovering 
the amounts paid by the insurance company. Thus, if the cargo insurer cannot 
recover from the carrier the full amount of the damage insured and paid for to 
the cargo owner, that insurer will increase the premium. On the other hand, 
the carrier’s insurance premium will be reduced insofar as the amounts which 
the carrier will have to pay in the event of damage to, or loss of, the goods is 
limited by law. As a result, the cargo will suffer the consequences of limits on 
the carrier’s liability by being required to pay a higher insurance premium.31 

The imbalance and inequity are evident.  

VIII. – LOSS OF THE LIMITATION BENEFIT  

Even where the carrier is liable, it will not pay for the damage it has caused, 
but only a small and arbitrary amount that does not cover that damage 
(Articles 59-60), unless he loses the benefit of limitation of liability (Article 61). 
That is not a “basis of equality and mutual benefit” but an unjustifiable benefit 
for one party only, that party being the carrier. This is an absolutely lopsided 
system. Why is this so? 

The answer is, because the carrier only loses the benefit of limitation of 
liability when the claimant proves that the loss resulting from the breach of the 
carrier’s obligation under the Convention “was attributable to a personal act or 
omission of the person claiming a right to limit done with the intent to cause 
such loss or recklessly and with knowledge that such loss would probably 
result” (Article 61(1)). That is impossible for the claimant to prove, be it the 
shipper or the consignee.  

 
31  José M. ALCÁNTARA, “Los Aseguradores ante las Reglas de Rotterdam”, paper filed at 

the XIVth Maritime Law Congress, Ibero American Maritime Law Institute, 8-11 November 2009, 
Punta del Este (Uruguay) (at p. 7), concludes, after a thorough analysis, that the disadvantages of 
the Rotterdam Rules are greater than the advantages for the cargo insurers as compared to the 
carrier’s insurer. 
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We must remember that, as a rule, under the Convention the carrier is 
liable for breach of contract only when the cause or one of the causes of the 
loss, damage or delay is attributable to its fault or to the fault of any person 
referred to in Article 18 and when none of the events or circumstances listed 
in Article 17(3) caused or contributed to the loss, damage or delay.32 In other 
words, the carrier is liable only when the damage is attributable to its fault and 
when none of the several exempting circumstances or events occurs. But even 
then, it is not liable for the damage it caused because its liability is limited.  

IX. – JURISDICTION AND ARBITRATION 

1. Freedom of contract is based, and depends, on bargaining power 

The idea of granting some contractual freedoms in those settings where 
bargaining power actually exists was evident during the drafting nego-
tiations 33 and was introduced in some of its rules, particularly those regarding 
jurisdiction (Chapter 14), arbitration (Chapter 15) and special rules for volume 
contracts (Article 80).  

Contracts of carriage are usually adhesion contracts, which are obviously 
not included in the settings referred to. But even when both parties have 
equivalent bargaining power, those parties are the shipper and carrier, not the 
consignee and other third parties. 

2. What about consignees and other third parties? 

If the plaintiff is the consignee, or its subrogating insurer, or any party other 
than the shipper, and the claim is against the maritime performing party 
(Article 1(7)), Article 68 applies and the plaintiff has the right to choose among 
the courts of the domicile of the maritime performing party, the port where 
the goods are received by the maritime performing party, the port where the 
goods are delivered by the maritime performing party or the port in which the 
maritime performing party performs its activities with respect to the goods. 
These are the generally accepted bases of jurisdiction in most legal systems. 

But if the same plaintiff needs to claim against the carrier or a performing 
party (Article 1(5) and 1(6)(a)), the wide and adequate range of jurisdictions 
provided to it under Article 66(a) is only apparent, because it vanishes insofar 
as any exclusive choice-of-court agreement between the shipper and the 

 
32  Without prejudice to Article 17(4) and (5). 
33  LANNAN, supra note 1, 320. 
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carrier exists (Article 67(2)). It should be noted that the consignee – or any 
other third party – had no part in negotiating such agreement and did not 
consent to it. In my view, this is not acceptable, on the simple ground that 
neither the consignee nor the other third parties agreed to any such clause and 
that therefore it cannot be imposed on them, at least under the principles of 
equity and good faith that should always rule international contracts.  

The provisions in Article 67(2)(a)-(d) do not provide sufficient safeguards 
for third parties because of the following reasons:  

(a) The court may be in one of the places designated in Article 66(a), but 
the plaintiff here loses the right to choose among the four options 
provided in that paragraph. In other words, that one place may be 
absolutely inconvenient for the plaintiff, who did not agree to it in 
the first place.  

(b) The fact that the agreement is contained in the transport document 
(Article 1(14)) or electronic transport record (Article 1(18)) does not 
mean that the consignee or other third party have agreed to it. On the 
contrary, these documents are issued by the carrier alone, according 
to the definitions referred to in Article 1, and are of the adhesion type. 
Abusive clauses included in such documents cannot be binding on 
the adherent party. 

(c) The fact that the consignee or third party “is given timely and adequate 
notice of the court where the action shall be brought and that the 
jurisdiction of that court is exclusive” is not enough to make the 
clause binding on that third party, because notice and knowledge do 
not signify consent nor can they be considered equivalent to consent. 
Actual consent of the party bound by a certain clause is a key issue 
that has been neglected in this and other rules of the Convention. 
Some important authors 34 consider that the protection of persons 
other than the shipper, like the holder of a negotiable transport docu-
ment and the consignee, is great, “for not only it is required that such 
person receives information that the volume contract derogates from 
the Convention but also that such person gives its express consent to 
be bound by such derogations. Such consent, pursuant article 3, 
must be in writing.” That is a good teleological interpretation, but the 

 
34  Francesco BERLINGIERI, Philippe DELEBECQUE, Tomotaka FUJITA, Rafael ILLESCAS, Michael 

STURLEY, Gertjan VAN DER ZIEL, Alexander VON ZIEGLER and Stefano ZUNARELLI, in “The Rotterdam 
Rules. An attempt to clarify certain concerns that have emerged”, 
<www.mcgill.ca/maritimelaw/rotterdamrules/>, 7.  
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drafting of Articles 3 and 67(2) is far from clear in that connection 
and will be hard to apply uniformly by courts and arbitrators the 
world over.  

Hence, Article 67(2) impedes the consignee and other third parties from 
choosing among reasonable jurisdictions, like those in Article 66(a), which in 
some cases could even prevent them from having their day in court. In 
principle, the exclusive choice-of-court clause prevails, and as we all know, 
such a clause is always included in the general conditions of contracts of 
carriage. As Alcántara 35 points out, “the contract of carriage does not of itself 
protect the rights and interests of the consignee”, to guarantee “a contract of 
carriage which should be both binding and equitable between the contracting 
parties and protective to the cargo receiver was a task lying ahead for the 
Working Group III.” Unfortunately, the drafters were unable to reach a 
satisfactory solution in this matter.  

As for the hypothesis in Articles 66(b) and 67(1), these only apply to 
disputes between shipper and carrier. That is expressly stated in Article 66(b) 
and can be easily inferred from the expression “between the parties to the 
contract only” included in Article 67(1).  

Article 75(4) calls for the same comments as Article 67(2): the person bound 
by the arbitration clause has not consented to it, and that is not acceptable. 

It must be borne in mind that the application of Chapters 14 and 15 is 
optional for the Contracting States; it will be binding only if they “declare in 
accordance with Article 91 that they will be bound by them” (Articles 74 and 
78). This has been referred to as an opt-in and opt-out system. Thus, we must 
infer that the uniformity sought by the Rotterdam Rules does not include the 
matters of jurisdiction and arbitration.36 

X. – WHAT SHOULD BE TAKEN INTO ACCOUNT IN CONSIDERING WHETHER TO 
BECOME A PARTY TO THE CONVENTION? 

The 2008 Resolution concludes by calling upon all Governments to consider 
becoming a Party to the Convention.  

Opinions on the Rotterdam Rules are far from peaceful and unanimous. 
Indeed, there are as many serious and relevant specialists in favor of 
accession 37 to the Rotterdam Rules as there are against it.38  
 

35  ALCÁNTARA, supra note 17, 3-4, 31. 
36  Ibidem, 30. 
37  See supra note 34.  
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I believe it is not enough to consider whether the Convention provides for 
“modern” solutions, for a “uniform” instrument that supposedly overcomes 
the diversity of national laws and the resulting conflict-of-laws problems 39 
and takes into account the technological and commercial developments that 
have taken place since the adoption of the existing Conventions on the matter.  

On the contrary, each State should analyze its own national – and regional 
– situation regarding international carriage of goods wholly or partly by sea.  

For a country like Uruguay, and for all countries in Latin America, which 
lack merchant fleets and therefore mainly consume chartering services, it is 
not worth abandoning the existing legal system under which the carrier is 
liable for the whole amount of the damage to, or loss of, the cargo and 
adopting this new system which limits the amounts of the carrier’s liability.  

Besides, the limitation of liability under the Rotterdam Rules flies in the 
face of two constitutional principles: first, the principle that the party that causes 
damage must repair it because of the right to “integrity of patrimony”,40 and 
second, the equality principle, which is violated by the Rotterdam Rules where 
it adopts different criteria regarding the carrier’s and the shipper’s liability. The 
former has its liability limited, while the latter has not.  

 
38  This diversity of criteria was clearly shown during the XIVth Maritime Law Congress, 

Ibero American Maritime Law Institute, 8-11 November 2009, Punta del Este (Uruguay). See, for 
example the paper filed by Jaime ROCA MARCOS, “Las Reglas de Rotterdam: ¿Convienen al 
Ecuador? Punto de vista de un abogado maritimista ecuatoriano”, who concludes that Ecuador 
should not adhere to them. See also the paper filed by Ricardo VIGIL TOLEDO, judge at the Andean 
Community Court of Justice, “Las Reglas de Rotterdam y la UNASUR”, who concludes that it is still 
premature to recommend that our regional legislatures should approve the Rotterdam Rules, and 
adds that its political importance transcends the interests of the different sectors involved in 
maritime commerce. See also A. BARRY OLAND / Kay PYSDEN / Jan RAMBERG / William TETLEY / 
Douglas G. SCHMITT, “A response to the attempt to clarify certain concerns over the Rotterdam 
Rules published 5 August 2009”, <www.mcgill.ca/maritimelaw/rotterdamrules/>, 12.  

39  I stress the word “supposedly” because, as I said earlier, there is not even one example 
of a universal instrument which has achieved a worldwide scope of application, and it does not 
seem likely that the Rotterdam Rules will be an exception.  

40  Art. 72 of the Constitution. See, in this connection, Alberto R. REAL, “Los Principios 
Generales de Derecho en la Constitución Uruguaya”, Revista de Derecho Público y Privado, t. XI 
No. 238, Montevideo (1958) and Judgment No. 1016, 9 November 1998, Uruguayan “Tribunal de 
lo Convencioso Administrativo”and commentaries” in Cecilia FRESNEDO DE AGUIRRE, “El sistema 
normativo del Mercosur y el uso de los Acuerdos de Alcance Parcial de ALADI para regular el 
transporte regional”, Anales del Foro (1996, Julio-Agosto), No. 125, 183-195, Jurisprudencia 
Argentina No. 6052, 27 August 1997 and V Encuentro Internacional de Derecho de América del 
Sur. La integración hacia el siglo XXI, Ed. Educat, Brazil (1996). 
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The existing liability regime in Uruguay protects its national businessmen 
and users of international cargo carriage services of, whose only option when 
it comes to exporting or importing goods is to pay freight to a foreign carrier. It 
is not convenient for countries that use international carriage services to enter 
into a Convention whose rules are clearly protectionist in favor of carriers and 
shipowners.  

As discussed above, limitation of liability implies a transfer of costs from 
the national sector of the users of carriage  to the carrier’s foreign sector: this 
amounts to a hidden subsidy paid by national importers and exporters to the 
foreign carriers. This practice also seriously affects the country’s balance of 
payments. 

Moreover, the Convention is extremely complex,41 mainly because of its 
numerous cross-references, back-and-forth readings, opt-in and opt-out 
chapters, which will make it difficult to apply.42 This is even more true if we 
expect it to be applied taking into account its international character and the 
need to promote uniformity in its application by different courts and 
arbitrators (Article 2).  

I therefore consider that, despite the undoubted achievements of this 
monumental work that is the new Convention known as the Rotterdam Rules, 
some of its solutions – mainly those ruling the limits on the carrier’s liability – 
that render it politically and economically inexpedient for Uruguay – and 
indeed other South American countries – to become a Party to the 
Convention. 

 

 
41  On occasions, “tortuous”, in the words of Rhidian THOMAS, “And then there were the 

Rotterdam Rules”, Editorial of the Journal of International Maritime Law (JIML), 5 November 2008), 
at 189-190. 

42  ALCÁNTARA, supra note 331, 9, foresees enormous amounts of litigation, long 
procedures and consequently high legal costs because of the complexities of the Rotterdam Rules.  


