
26
ACResolution  Summer 2013 

Online Dispute Resolution  
in Latin America and Emerging Countries
By María Mercedes Albornoz and Nuria González Martín*

Developed countries are several steps ahead of emerging countries 
in the area of information and communications technology (ICT), 
widely enjoying the benefits of ICT. It follows that, within rich 
nations, the use of an Internet environment in conflict resolution – 
generally called Online Dispute Resolution or ODR – is becoming 
quite widespread, embracing not only disputes in the field of 
e-commerce and e-consumer protection, but also domain names, 
family law issues and disputes generated in the offline world. 

Could ODR develop successfully in emerging regions where access 
to the Internet and broadband connection is limited?

This article is focused primarily on Latin America (defined here 
as OAS members other than the U.S. and Canada—see http://
www.oas.org/en/member_states/default.asp). However, developing 
countries often share the characteristic of unequal distribution of 
wealth, and therefore many of the observations and conclusions 
regarding the Latin American case may also be valid for other 
emerging countries. 

We look exclusively at ODR’s application to disputes that arise in 
online transactions. We use the term ODR here to cover all online 
applications of ADR processes, including negotiation, conciliation, 
mediation and arbitration—in effect, ODR is ADR plus ICT. We 
exclude from the term the use of ICT in court proceedings, where 
traditional state courts conduct traditional judicial proceedings as 
“cybercourts” or “cybertribunals.”

ODR’s Strengths
In Latin America, ODR is still in its early stages and has several 
challenges to face. But it has great potential strengths, some of 
which it has already begun to realize, including (i) its adaptability 
to the local context, (ii) its efficiency and (iii) its capacity to 
contribute to the development of emerging economies.

Adaptability to Local Context
The ICT infrastructure does not cover the entire territory of all 
the countries in the Latin American region. Personal computer 
penetration is still low; Internet and broadband access, where 
available, are very expensive and their quality still tends to be poor. 
Furthermore, low “bancarization” (essentially, the percentage of 
the population using basic banking services) and the low rate of 
use of credit cards are directly linked to the weak development of 
alternatives for online payment. Yet ICT in the form of mobile 
phone usage, and through mobile phones the number of people 
with Internet access, has hugely expanded and has begun to breach 
the digital divide. 

E-commerce and ODR methods have adapted to take advantage of 
the existing online and mobile Internet penetration. The Mexican 
e-commerce marketplace Decompras.com has ingeniously 
circumvented the problem of the population’s low bancarization 
by allowing online purchases to be charged to the consumer’s 
Telmex telephone bill in up to thirty-six monthly payments. 
Similar adaptations to the local context can be seen in the current 
practice of the Latin American Institute of Electronic Commerce 
(ILCE), a regional pilot ODR provider. ILCE allows consumers to 
file claims free of charge in disputes arising from online or mobile 
e-contracts between an e-customer and a business with the eTrust 
seal or trust mark on its website.

Another aspect of ODR adaptation to the Latin American context 
is that the proceedings can be held in Spanish or Portuguese, 
that is, in the local language spoken by the claimant. Such an 
adjustment to the regional linguistic culture is of great importance 
for the Latin American e-consumer: it reduces the language barrier 
that would probably exist with a vendor from a developed country 
in the Northern hemisphere.

* This article is based on a paper recently written by the authors: “Feasibility Analysis of Online Dispute Resolution in Developing 
Countries”, University of Miami Inter-American Law Review, Vol. 44, Nº 2, 2013.
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Efficiency 
The court system in most parts of Latin America is complex, 
expensive, and inaccessible to many people. Especially in a 
landscape dominated by a feeling of dissatisfaction with the justice 
system, ODR emerges as an efficient alternative. Its efficiency is 
particularly useful for cross-border e-transactions between one 
party from an emerging economy –who is likely to be the weaker 
contracting party– and another from a developed economy. 

First, ODR cases usually move quickly, which takes on particular 
importance in a region where courts are overloaded with cases and 
proceedings can last for several years. Second, ODR is usually also 
relatively inexpensive. For most e-consumer disputes, the low value 
of the claims is disproportionate to the high cost of overcoming 
the barriers of distance and travel time, whether to appear before 
the court for a litigation proceeding or for any traditional – that 
is to say, face-to-face – ADR mechanism, in addition to the high 
professional fees. Without an 
alternative like ODR, this situation 
practically compels potential 
claimants to waive their rights to 
access to justice.

The use of ODR can also reduce 
or avoid the tension of having 
to negotiate thorny issues, such 
as the appropriate court, the 
applicable law and the physical venue of the procedure. Dealing 
with these issues often leads the parties to a stalemate in their 
initial negotiations, because neither is willing to give in. This is 
especially true for a party from a developed country who refuses to 
accept the choice of law and court from its counterpart’s country, 
or the location of an ADR proceeding. ODR, for which the 
jurisdiction and venue are cyberspace, can avoid prolonged and 
futile arguments on these matters.

Economic Development
The other strength of ODR development in Latin America is its 
capacity to contribute to the development of the emerging regional 
economies. ODR encourages trust in e-commerce, which in turn 
increases e-commerce and therefore, stimulates Digital Economy 
expansion. Digital Economy growth has a direct effect on the 
development of the general economy. Seen from this perspective, 
ODR is an important factor that may be able to help boost the 
development of emerging economies in Latin America.

Challenges of ODR in Latin America
In spite of its existing and potential strengths, ODR has a long 
way to go before it achieves an advanced state of development. We 
identify three main challenges ODR will have to face in the region: 
(i) the cultural challenge, (ii) the IC infrastructure challenge, and 
(iii) the regulatory challenge. An underlying ingredient permeates the 
three of them: a lack of trust. Building trust for online and mobile 
e-commerce, and therefore a reliable ODR system, is a major 
undertaking in which all the stakeholders should be involved. 
Governments, businesses, e-consumers and ODR providers have 
their own share of responsibility in generating confidence. This 
task is one of particular relevance in the Latin American context.

The Cultural Challenge
Latin American societies have not yet fully assimilated the idea of 
using ICT for activities like buying and selling or for settling disputes. 
Local idiosyncrasy gives priority to personalized relationships over 
impersonal treatment. For instance, instead of e-buying a product 
alone at home over the Internet, most Latin consumers would feel 

more comfortable going to a shopping mall. Or, instead of having 
a dispute completely settled in an online environment, they still 
feel more comfortable having face-to-face contact with the neutral 
or at least, in the case of an institutional authority like a court, one 
of its representatives. Feeling comfortable in mobile and electronic 
environments could enhance a population’s willingness to subject 
e-disputes to ODR proceedings. 

Even in the 21st century, the region bears the burden of persistent 
illiteracy among a certain percentage of its population, especially 
in rural areas, and even more computer illiteracy. There should be 
efforts to raise the awareness of the existence of online and mobile 
e-commerce and ODR, as well as the advantages they bring with 
them on one hand, and of the fact that they save much time which 
can be used for other activities –including social ones– on the other. 
Precisely because of the poor dissemination given to ICT and its 
possible applications in everyday life, there is a lack of confidence 

in this kind of online activities. 
Those efforts can come from the 
public and from the private sectors 
and they do not necessarily involve 
massive investment.

To improve the population’s 
level of computer and cyber 
literacy, a proactive and effective 
education policy in the field is 

needed. Governments have a crucial role to play in the design 
and implementation of programs to provide nationwide access to 
computer training. Some actions have already been undertaken 
in this direction, but its reinforcement and maintenance requires 
time to bridge or at least reduce the digital divide. 

Moreover, for an ODR process to take place fairly, both parties, as 
well as the neutral, should have an adequate level of digital literacy 
(or, in its absence, qualified assistance). Otherwise, a web-savvy 
defendant would be able to take advantage of all the features of 
the ODR platform, while a claimant who is not comfortable in an 
online environment would be at a disadvantage from the outset.

The Infrastructure Challenge
Latin American countries face the challenge of filling, or at any rate 
reducing, the gap in ICT infrastructure that separates them from 
the more developed regions of the world. Many places, not only 
in rural areas but also along the belts of economically depressed 
populations surrounding big cities, lack basic infrastructure such 
as reliable electricity supply and adequate condition of roads. 
Many more places lack easy and affordable Internet access and 
high-quality broadband connections.

For an ODR procedure to take place in cyberspace, an ODR 
platform is required. If necessary, specialized know-how and 
professionals could be brought from developed countries to create 
new ODR platforms and software. However, we believe it is of 
paramount importance to make the most of local expertise, which 
has the added benefit of opening the doors for professionals in the 
region to get involved in this kind of project. 

To develop robust online and mobile e-commerce environments, 
we believe it is essential to increase the level of bancarization of 
emerging economies in such a way that users have more mobile and 
online payment alternatives. Of course, these options to pay for 
an e-commerce transaction should be secure for both contracting 
parties and remain confidential. This might be achieved through 
encryption and should contribute to increasing trust.

We identify three main challenges 
ODR will have to face in the region: 
(i) the cultural challenge, (ii) the ICT 

infrastructure challenge, and (iii) the 
regulatory challenge.

ACResolutions Magazine_Summer 2013_print.indd   27 9/26/2013   4:16:32 PM



28
ACResolution  Summer 2013 

The Regulatory Challenge 
E-commerce is the environment where ODR can develop to its 
full potential, and the Latin American region needs a coherent 
framework to build trust in e-commerce and ODR. 

In the area of e-commerce, the United Nations Commission on 
International Trade Law (UNCITRAL) Model Law on Electronic 
Commerce of 1996 served as a point of reference for several 
countries in the region that have enacted domestic legislation on 
e-commerce. However, in trying to follow the model, legislators 
may not have been deeply concerned with harmonization of 
fundamental principles among their domestic legislations, which 
may have caused new problems.

Significant attempts to create a uniform, regional legal framework 
for consumer protection – including e-consumers – have been 
made with full support offered by the Organization of American 
States at the 7th Inter-American Specialized Conference on Private 
International Law (CIDIP VII) held in June 2003; however, 
no agreement has been reached on any of the proposals. Brazil 
submitted a draft Convention on Consumer Protection and Choice 
of Law in 2003, which was revised and simplified, and then jointly 
re-submitted by Brazil, Argentina and Paraguay in 2008. Canada 
submitted a draft Model Law on Jurisdiction and Choice of Law in 
2006 and a revised version in 2008. The United States submitted 
a draft Legislative Guidelines on Consumer Redress Mechanisms 
in 2006. A revised version of the draft, along with four additional 
Model Laws, was presented in 2008. 

In spite of these efforts, no agreement has been reached on any of 
the proposals. At present, there is no global, regional or domestic 
hard law applicable in Latin American countries specifically 
regulating ODR. (“Hard law” in international law refers to 
statutes, treaties or other formally binding rules, as distinguished 
from model laws and rules that in principle are not legally binding 
but that nevertheless may have practical effects—“soft law.”) 

In addition, regulations governing ADR may or may not be 
interpreted as being applicable to ODR proceedings. For instance, 
one of the issues that may arise is the applicability of Article II.2 of 
the New York Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards of 1958 to online arbitration. In referring 
to the agreement to arbitrate, this article provides that: “[t]he term 
‘agreement in writing’ shall include an arbitral clause in a contract 
or an arbitration agreement, signed by the parties or contained 
in an exchange of letters or telegrams.” To apply this rule to 
arbitration agreements conducted online, an extensive construction 
of its text is needed. This might pose a problem to a judge who is 
unwilling to interpret norms under a flexible approach. From this 
perspective, facing the regulatory challenge would require, first, 
conducting a study on the feasibility of enacting special hard law 
for ODR in the region; and second, in the case of only adhering to 
existing ADR regulations, encouraging judicial construction with 
a positive attitude towards ODR.

Although there is currently no hard law regulating ODR, the 
fragmented regulation of cyberspace creates plenty of room for 
soft law rules resulting from self-regulation by the different private 
stakeholders in the world of ODR. It is precisely in the online 
environment for dispute resolution that best practices and codes 
of conduct are generated. From this perspective, addressing the 
regulatory challenge requires that Latin American actors interested 
in ODR – not only sovereign states but also and mainly private 
stakeholders – gradually create their own set of best practices, codes 
of conduct, or similar soft law rules that are adapted to the regional 

context. In the future Latin American parties might also be able 
to refer to global soft law instruments like the Draft Procedural 
Rules on Online Dispute Resolution for Cross-Border Electronic 
Commerce Transactions, which are currently being discussed by 
the UNCITRAL Working Group on Online Dispute Resolution.

In our opinion, hard and soft law approaches to the regulatory 
challenge are not mutually exclusive, but complementary, and 
will enhance trust in ODR as an effective alternative for settling 
disputes involving at least one Latin American party.

Conclusion 
We believe ODR is highly feasible and can develop successfully 
in emerging economies like those of Latin America. ODR 
development will be highly beneficial for the growing share of 
the Latin American population that already is or is becoming 
engaged in cyberspace activity, as long as they are allowed access 
to the courts after ODR proceedings. Besides, the advantages of 
ODR for the region can be maximized by encouraging a change in 
the attitude held by businesses, which should consider ODR as a 
positive opportunity for building a loyal clientele. 

As for the constraints, the truth is that those challenges are not 
impossible to overcome. On the contrary, they should be seen 
as areas for potential improvement. We think the cultural issue 
could diminish by raising the awareness of and trust in ODR 
and its advantages through effective education policies. The ICT 
infrastructure challenge requires larger public and private investment 
to increase the reach and quality of available ICT services, such as 
online payment. In addition, research and development is needed to 
stimulate the generation of local high-quality ODR technology. In 
terms of the regulatory challenge, a dialogue between hard and soft 
law codification techniques could improve the current regulatory 
landscape and enhance trust in ODR for settling disputes that 
involve at least one Latin American party.

We are very much aware that overcoming the indicated challenges 
is quite a daunting job, the results of which will only gradually be 
seen. Even then, we believe it is worth the effort. In one way or 
another, all of the stakeholders involved will greatly benefit from 
the strong future potential of ODR in Latin America.
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