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I. INTRODUCTION 

This is the Twenty-Seventh Annual Survey of American Choice-of-
Law Cases.1 It is written at the request of the Association of American Law 

1 The previous twenty-six surveys are, in chronological order: P. John Kozyris, Choice of Law 
in the American Courts in 1987: An Overview, 36 AM. J. COMP. L. 547 (1988); Symeon C. 
Symeonides, Choice of Law in the American Courts in 1988, 37 AM. J. COMP. L. 457 (1989); P. 
John Kozyris & Symeon C. Symeonides, Choice of Law in the American Courts in 1989: An 
Overview, 38 AM. J. COMP. L. 601 (1990); Larry Kramer, Choice of Law in the American Courts 
in 1990: Trends and Developments, 39 AM. J. COMP. L. 465 (1991); Michael E. Solimine, 
Choice of Law in the American Courts in 1991, 40 AM. J. COMP. L. 951 (1992); Patrick J. 
Borchers, Choice of Law in the American Courts in 1992: Observations and Reflections, 42 
AM. J. COMP. L. 125 (1994); Symeon C. Symeonides, Choice of Law in the American Courts in 
1993 (and in the Six Previous Years), 42 AM. J. COMP. L. 599 (1994); Symeon C. Symeonides, 
Choice of Law in the American Courts in 1994: A View ‘From the Trenches,’ 43 AM. J. COMP. L. 
1 (1995); Symeon C. Symeonides, Choice of Law in the American Courts in 1995: A Year in 
Review, 44 AM. J. COMP. L. 181 (1996); Symeon C. Symeonides, Choice of Law in the American 
Courts in 1996: Tenth Annual Survey, 45 AM. J. COMP. L. 447 (1997); Symeon C. Symeonides, 
Choice of Law in the American Courts in 1997, 46 AM. J. COMP. L 233 (1998); Symeon C. 
Symeonides, Choice of Law in the American Courts in 1998: Twelfth Annual Survey, 47 AM. J. 
COMP. L. 327 (1999); Symeon C. Symeonides, Choice of Law in the American Courts in 1999: 
One More Year, 48 AM. J. COMP. L. 143 (2000); Symeon C. Symeonides, Choice of Law in the 
American Courts in 2000: As the Century Turns, 49 AM. J. COMP. L. 1 (2001); Symeon C. 
Symeonides, Choice of Law in the American Courts in 2001: Fifteenth Annual Survey, 50 AM. 
J. COMP. L. 1 (2002); Symeon C. Symeonides, Choice of Law in the American Courts in 2002: 
Sixteenth Annual Survey, 51 AM. J. COMP. L. 1 (2003); Symeon C. Symeonides, Choice of Law 
in the American Courts in 2003: Seventeenth Annual Survey, 52 AM. J. COMP. L. 9 (2004); 
Symeon C. Symeonides, Choice of Law in the American Courts in 2004: Eighteenth Annual 
Survey, 52 AM. J. COMP. L. 919 (2004); Symeon C. Symeonides, Choice of Law in the 
American Courts in 2005: Nineteenth Annual Survey, 53 AM. J. COMP. L. 559 (2005); Symeon 
C. Symeonides, Choice of Law in the American Courts in 2006: Twentieth Annual Survey, 54 
AM. J. COMP. L. 697 (2006); Symeon C. Symeonides, Choice of Law in the American Courts in 
2007: Twenty-First Annual Survey, 56 AM. J. COMP. L. 243 (2008); Symeon C. Symeonides, 
Choice of Law in the American Courts in 2008: Twenty-Second Annual Survey, 57 AM. J. 
COMP. L. 269 (2009); Symeon C. Symeonides, Choice of Law in the American Courts in 2009: 
Twenty-Third Annual Survey, 58 AM. J. COMP. L. 227 (2010); Symeon C. Symeonides, Choice 
of Law in the American Courts in 2010: Twenty-Fourth Annual Survey, 59 AM. J. COMP. L. 303 
(2011); Symeon C. Symeonides, Choice of Law in the American Courts in 2011: Twenty-Fifth 
Annual Survey, 59 AM. J. COMP. L. 291 (2012); Symeon C. Symeonides, Choice of Law in the 
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Schools Section on Conflict of Laws2 and is intended as a service to fellow 
teachers and students of conflicts law, both in and outside the United 
States.3 Its purpose remains the same as it has been from the beginning: to 
inform, rather than to advocate. Occasionally, however, small dosages of 
criticism escape through the author’s self-censoring filters. 

 This Survey covers cases decided by American state and federal 
appellate courts from January 1 to December 31, 2013, and posted on 
Westlaw by midnight, December 31, 2013.4 Of the 1,354 cases that meet 
these parameters, the Survey focuses on those cases that may contribute 
something new to the development or understanding of conflicts law—and, 
particularly, choice of law. 

 The total number of conflicts cases decided in 2012 and posted on 
Westlaw rose to 4,300.5 The table below shows the breakdown into 
categories. 

TABLE 1. CONFLICTS CASES, 2013 

U.S. Supreme Court 16 
Appellate cases 

covered: 1,354 
Federal Courts of Appeal 599 

State supreme and intermediate courts 739 

Federal district & other lower courts 4,065 Not covered 

All cases 5,419  

 
 This Survey is much longer than the Surveys of any of the previous 
26 years, partly because 2013 produced more choice-of-law cases than any of 
the previous years did, but primarily because it produced more noteworthy 
cases. The following are some of the highlights: 

American Courts in 2012: Twenty-Sixth Annual Survey, 59 AM. J. COMP. L. 217 (2012). 
Hereinafter, these Surveys are referred to only by the author’s name and the survey year. 
2 This Survey does not reflect the views of the Association of American Law Schools or its 
Section on Conflict of Laws. 
3 Because a sizable portion of the readership consists of foreign scholars who may be less 
familiar with certain aspects of American law, the Survey attempts to provide background 
information and explanations that normally would be unnecessary for the core readership 
of American conflicts scholars. 
4 These cases have been identified by searching Westlaw’s 2012 “Allstates,” “CTA,” and 
“SCT” databases with various queries, as well as with all the key numbers that Westlaw 
uses in placing cases into its “Conflict of Laws” database. 
5 With very few exceptions, Westlaw does not post decisions of state courts of first 
instance. 

3 
 

                                                                                                                                                 



 
SYMEONIDES 27TH ANNUAL CHOICE-OF-LAW SURVEY 2013 
 
 Five decisions of the United States Supreme Court holding, 

respectively, that: 

 The Alien Tort Statute does not apply to conduct and injury 
occurring entirely in another country;6  

 Section 3 of the Defense of Marriage  Act (DOMA), which 
defines “marriage” for federal law purposes so as to exclude 
same-sex relationships, is unconstitutional under the Fifth 
Amendment;7 

 The Federal Arbitration Act trumps the provisions of the 
Sherman Antitrust Act;8 

 The “first sale” doctrine as codified in the Copyright Act 
applies to copies of copyrighted works lawfully made abroad 
and first sold abroad;9 and 

 The National Voter Registration Act preempts an Arizona law 
that sets more stringent standard for proof of citizenship 
when registering to vote.10 

 A sixth Supreme Court decision explaining the methodology that 
federal courts should use when evaluating venue challenges in cases 
involving choice-of-forum clauses.11 

 Two federal appellate decisions involving piracy off the Somali 
coast,12 and several decisions involving the extraterritorial reach of 
federal statutes in civil and criminal cases.13 

 Several state court decisions striving to protect consumers, 
employees, and other weak parties through the few cracks left by the 
Supreme Court’s decisions on arbitration and choice-of-forum 
clauses.14 

6 See infra Part VII.1. 
7 See infra Part IX. 
8 See infra Part II.1. 
9 See infra Part VII.8. 
10 See infra Part VIII. 
11 See infra Part III.1. 
12 See infra Part VII.2 
13 See infra Part VII.3–7, 9. 
14 See infra Part II.2, III.2. 
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 An assortment of interesting cases involving products liability, other 

cross-border torts, economic torts, and other tort conflicts.15 

 A case holding that enforcement of a Japanese tort judgment against 
a California Church is not “state action” triggering constitutional 
scrutiny under the Constitution’s Free Exercise clause, and is not 
repugnant to the public policy of the United States or California.16 

 A case holding that one state’s dismissal of an action on statute of 
limitation grounds is a dismissal “on the merits,” barring a second 
action on the same claim in another state.17 

 A case defining “habitual residence” and “wrongful” removal or 
retention of a child under the Hague Convention on Child 
Abduction.18 

II. ARBITRATION 

1. Supreme Court Decisions 

As discussed in the Surveys of the last few years, the United States 
Supreme Court continues to reverse several state supreme court decisions 
as inconsistent with its own expansive and thinly reasoned interpretation of 
the Federal Arbitration Act (FAA). Specifically:  

(1) In AT&T Mobility LLC v. Concepcion,19 the Court expressed its 
disapproval of class arbitration in reversing a California Supreme 
Court decision that had held unenforceable pre-dispute class-
arbitration waivers in consumer contracts;  

(2) In Marmet Health Care Ctr., Inc. v. Brown,20 the Court reversed a 
West Virginia Supreme Court decision that had held unenforceable a 
pre-dispute arbitration clause encompassing wrongful-death claims 
arising from a nursing home contract; and  

(3) In Nitro-Lift Techs., L.L.C. v. Howard,21 the Court reversed an 
Oklahoma Supreme Court decision that had held unenforceable a 
pre-dispute arbitration clause in an employment contract that 

15 See infra Part V. 
16 See infra Part XIII.1. 
17 See infra Part XII. 
18 See infra Part XI. 
19 131 S. Ct. 1740 (U.S. 2011) (discussed in Symeonides, 2011 Survey, 324–28). 
20 132 S. Ct. 1201 (U.S. 2012) (discussed in Symeonides, 2012 Survey, 234–36). 
21 133 S. Ct. 500 (U.S. 2012) (discussed in Symeonides, 2012 Survey, 228–29). 
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contained a non-compete covenant prohibited by an Oklahoma 
statute.  

The three above cases involved federal preemption of state court 
rulings on state law claims. In contrast, CompuCredit Corp. v. Greenwood22 
involved a conflict between the FAA and another federal statute, the Credit 
Repair Organizations Act, which requires credit card companies to inform 
cardholders of their “right to sue” the company and prohibits any waiver of 
its consumer protection provisions. The Court held that the “right to sue” 
language did not create a right to sue “in court,”23 and the Act’s non-waiver 
provisions did not amount to a “contrary congressional command” which, 
under Supreme Court precedents, is necessary for a federal statute to trump 
the FAA.  

In the 2013 case, American Express Co. v. Italian Colors Rest.,24 the 
Court held that the FAA again trumped the provisions of another federal 
statute, the Sherman Act. As in Concepcion, the dispute centered on the 
enforceability of class-arbitration waivers. The plaintiffs, restaurant owners, 
sued American Express (Amex), alleging monopolistic practices in violation 
of Section 1 of the Sherman Act. Relying on evidence that the cost of 
individual arbitration would be prohibitive,25 the plaintiffs argued that 
upholding the class-waivers would enable the defendant to immunize itself 
against private enforcement of antitrust liability and effectively deprive the 
plaintiffs of the statutory protections of the antitrust laws.  

Relying on the concept of “effective vindication of statutory rights” 
derived from a dictum in the Supreme Court’s decision in Mitsubishi 
Motors,26 the Second Circuit accepted the argument and thrice ruled for the 
plaintiffs.27 Mitsubishi stated that parties may agree to prosecute statutory 
rights via arbitration rather than litigation, but only “so long as the 
prospective litigant effectively may vindicate its statutory cause of action in 

22 132 S. Ct. 665 (U.S. 2012) (discussed in Symeonides, 2012 Survey, 223–24). 
23 Id. at 671. 
24 133 S. Ct. 2304 (U.S. 2013). 
25 The plaintiffs’ evidence showed that the costs of an expert analysis, which was necessary 
to prove their antitrust claims, would range from several hundred thousand to over a 
million dollars, while the maximum recovery for an individual plaintiff would be $12,850, or 
$38,549 if trebled.  
26 See Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985). 
27 See In re Am. Express Merchs.’ Litig. (Amex III), 667 F.3d 204 (2d Cir. 2012), reh’g en banc 
denied 681 F.3d 139 (2d Cir. 2012), rev’d by the Supreme Court decision discussed in the text 
(discussed in Symeonides, 2012 Survey 224-25); In re Am. Express Merchs.’ Litig., 634 F.3d 
187 (2d Cir. 2011) (Amex II); In re Am. Express Merchs.’ Litig., 554 F.3d 300 (2d Cir. 2009) 
(Amex I), vacated by Am. Exp. Co. v. Italian Colors Rest., 130 S. Ct. 2401 (U.S. 2010). 
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the arbitral forum.”28 The Mitsubishi court also noted in the oft-quoted 
footnote 19 that it would have “little hesitation in condemning . . . as against 
public policy” an arbitration agreement that operates “as a prospective 
waiver of a party’s right to pursue statutory remedies for antitrust 
violations.”29 The Second Circuit concluded that the class-arbitration 
waivers in Amex’s contracts had precisely the effect that the Mitsubishi 
Court had promised to condemn—”grant[ing] AmEx de facto immunity 
from antitrust liability by removing the plaintiffs’ only reasonably feasible 
means of recovery.”30 

The Supreme Court reversed, finding that the Sherman Act does “not 
guarantee an affordable procedural path to the vindication of every claim,”31 
and thus does not contain a “congressional command [that] requires us to 
reject the waiver of class arbitration.”32 Writing for the Court, Justice Scalia 
acknowledged the promise of Mitsubishi footnote 19 but, seizing on the 
phrase “right to pursue,” he limited the scope of the promise to provisions 
“forbidding the assertion”33 of statutory rights. The Court did allow for the 
possibility that the Mitsubishi promise “would perhaps cover filing and 
administrative fees attached to arbitration that are so high as to make 
access to the forum impracticable.”34 Nevertheless, the Court concluded: 
“the fact that it is not worth the expense involved in proving a statutory 
remedy does not constitute the elimination of the right to pursue that 
remedy.”35 Thus, the class-action waivers were perfectly enforceable 
because they “merely limit[ed] arbitration to the two contracting parties” 
and did not “eliminate” their “rights to pursue” their statutory remedy.36  

In a sharp dissent, Justice Kagan, joined by Justices Ginsburg and 
Breyer, summed up the effect of the majority’s holding as allowing the 
monopolist “to use its monopoly power to insist on a contract effectively 
depriving its victims of all legal recourse” and to “insulate[] itself from 

28 Mitsubishi Motors, 473 U.S. at 637 (emphasis added). 
29 Id. at 637, n.19. 
30 Amex III, 667 F.3d at 211. 
31 Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2309 (U.S. 2013). 
32 Id. 
33 Id. at 2310 (emphasis added). 
34 Id. at 2310–11 (citing Green Tree Fin. Corp.–Ala. v. Randolph, 531 U.S. 79, 90 (2000)). For a 
2013 case relying on this statement to hold an arbitration clause unconscionable, see 
Chavarria v. Ralphs Grocery Co., 733 F.3d 916 (9th Cir. 2013) (discussed infra Part II.2a). 
35 Am. Express, 133 S. Ct. at 2311 (emphasis in original).  
36 Id. 
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antitrust liability—even if it has in fact violated the law.”37 In a nutshell, 
said Kagan, the majority’s response is “[t]oo darn bad.”38 

 Too bad indeed! As one commentator noted, the effect of Italian 
Colors is to “virtually eliminat[e] one of the last plausible judicial limits on 
the enforcement of class waivers in arbitration agreements,”39 and “to make 
many low-value statutory claims unpursuable, thereby undermining the 
private enforcement of federal statutes.”40 The combined effect of Italian 
Colors, CompuCredit, and Concepcion is a decisive blow to most41 class 
actions against companies that include arbitration and class action waivers 
in their contracts with consumers. One would expect most companies to 
take advantage of this situation, and many have already done so. For 
example, in the wake of Concepcion, “[w]ireless phone companies, banks, 
computer sellers, and cable companies routinely integrate arbitration 
agreements with class arbitration waivers in their boilerplate language in 
contracts with consumers,” and companies, such as “PlayStation, eBay, 
Xbox, Netflix, and Paypal amended their arbitration agreements to preclude 
class processes.”42 With the Supreme Court preventing states from acting, 
and Congress unwilling or unable to act, consumers are left with little 
recourse.  

In Oxford Health Plans LLC v. Sutter,43 a case that arose before 
Concepcion, the company did not have the opportunity to amend a generic 
arbitration clause in its health care contract to exclude class arbitration. 
When a dispute arose, the parties agreed that the arbitrator should decide 
whether the clause authorized class arbitration, and the arbitrator 
determined that it did. Apparently emboldened by the Supreme Court’s 
business-friendly arbitration decisions, such as Stolt–Nielsen S.A. v. 

37 Id. at 2313 (Kagan, J., dissenting). 
38 Id. 
39 Note, Class Actions -- Class Arbitration Waivers -- American Express Co. v. Italian Colors 
Restaurant, 127 HARV. L. REV. 278, 278 (2013). 
40 Id. at 283. 
41 For class actions that survive, see II.2b, infra. 
42 Sarah Rudolph Cole, The Federalization of Consumer Arbitration: Possible Solutions, 2013 
U. CHI. LEGAL F. 271, 273 n. 10 (2013). The author provides extensive documentation for this 
phenomenon. Professor Cole also cites earlier studies showing how pervasive mandatory 
arbitration is certain types of contracts. See, e.g., id. (citing Theodore Eisenberg, Geoffrey P. 
Miller & Emily Sherwin, Arbitration’s Summer Soldiers: An Empirical Study of Arbitration 
Clauses in Consumer and Nonconsumer Contracts, 41 U. MICH. J. L. REF. 871, 886 (2008)) 
(finding that 92.9 percent of employment contracts and 76.9 percent of consumer 
contracts contained mandatory arbitration clauses)). 
43 133 S. Ct. 2064 (U.S. 2013). 
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AnimalFeeds Int’l Corp.,44 the company filed a motion in federal court under 
§ 10(a)(4) of the FAA to vacate the arbitrator’s decision to allow class 
arbitration as exceeding the arbitrator’s powers. The District Court denied 
the motion, the Third Circuit affirmed, and the Supreme Court also 
affirmed in an opinion written by Justice Kagan.  

The Court noted that, unlike the Stolt-Nielsen case in which the 
arbitrator ordered a class procedure without any contractual basis, the 
arbitrator in this case acted entirely within his contractual mandate to 
interpret the agreement when he concluded that it allowed class 
arbitration. The Court concluded: 

[C]onvincing a court of an arbitrator’s error—even his grave error—
is not enough. So long as the arbitrator was “arguably construing” 
the contract—which this one was—a court may not correct his 
mistakes under § 10(a)(4). . . . The potential for those mistakes is the 
price of agreeing to arbitration. . . .The arbitrator’s construction 
holds, however good, bad, or ugly. In sum, [the company]chose 
arbitration, and it must now live with that choice. . . .45 

An obvious lesson companies will draw from Oxford Health Plans is 
to include class-action waivers in their contracts rather than leave this 
matter to be decided by an arbitrator. A less obvious lesson companies 
should draw from Concepcion is not to be too greedy in imposing one-sided 
arbitration clauses because, despite its preferential treatment of arbitration 
clauses, Concepcion could not completely eliminate the FAA’s savings 
clause. That clause provides that that courts can invalidate arbitration 
clauses “upon such grounds as exist at law or in equity for the revocation of 
any contract,”46 such as fraud, duress, or unconscionability. As discussed 
below, many state courts and lower federal courts have invalidated one-
sided arbitration clauses on unconscionability grounds.  

2. Lower Court Decisions 

 a. Employment Contracts 

In Sonic–Calabasas A, Inc. v. Moreno (Sonic I),47 a pre-Concepcion 
employment case, the California Supreme Court enunciated a categorical 
rule that it is unconscionable and contrary to public policy for an employer 
to require an employee, as a condition of employment, to waive the right to 

44 559 U.S. 662 (2010) (holding that an arbitrator may employ class procedures only if the 
parties have authorized them). 
45 Oxford Health Plan, 133 S. Ct. at 2070–71. 
46 9 U.S.C.A. § 2 (2013). 
47 247 P.3d 130 (Cal. 2011). 
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a “Berman hearing,” a dispute resolution mechanism established by the 
legislature to assist employees in recovering unpaid wages. The United 
States Supreme Court vacated this decision in light of Concepcion. Upon 
remand, the California Supreme Court agreed, as it had to, that Sonic I was 
“inconsistent with the FAA” because “compelling the parties to undergo a 
Berman hearing would impose significant delays in the commencement of 
arbitration.”48 However, the California Supreme Court also noted that  

State courts may continue to enforce unconscionability rules that do 
not interfere[ ] with fundamental attributes of arbitration. 
(Concepcion, 131 S.Ct. at p. 1748.). Although a court may not refuse to 
enforce an arbitration agreement imposed on an employee as a 
condition of employment simply because it requires the employee to 
bypass a Berman hearing, such an agreement may be unconscionable 
if it is otherwise unreasonably one-sided in favor of the employer.49 

The court remanded the case to the trial court to determine whether 
the arbitration agreement was unconscionable. The court explained that 
Italian Colors did not preclude invalidating such agreements for 
unconscionability because: (1) Italian Colors was not a preemption case and 
thus the United States Supreme Court did not have occasion to consider the 
historic police power of states in ensuring prompt and full payment of 
wages; (2) Unlike the Sherman Act, which did not provide a special 
procedure for vindicating antitrust claims, the California legislature did 
provide a special and affordable mechanism (the Berman hearing) to 
facilitate the pursuit of wage claims; and (3) State protection of wage claims 
does not interfere with fundamental attributes of arbitration.50  

In Chavarria v. Ralphs Grocery Co., 51 the Ninth Circuit relied on the 
United States Supreme Court’s statement in Italian Colors that “perhaps” 
the imposition of high filing and administrative fees may render an 
arbitration agreement unenforceable52 as one of the grounds for finding 
that the arbitration agreement was substantively unconscionable under 
California law. The agreement required the employee, a deli clerk at a 
grocery shop, to pay—up-front and regardless of the merits—half of the 
arbitrator’s fee, which ranged from $7,000 to $14,000 per day. The court 

48 Sonic-Calabasas A, Inc. v. Moreno (Sonic II), 163 Cal. Rptr. 3d 269, 311 P.3d 184 (Cal. 2013). 
49 Sonic II, 163 Cal. Rptr. 3d at 275 (internal citations and quotation marks omitted). 
50 In Ferguson v. Corinthian Colls., Inc., 733 F.3d 928 (9th Cir. 2013), the Ninth Circuit held 
that the FAA preempted California’s Broughton–Cruz rule, which provided that claims for 
public injunctive relief could not be arbitrated. 
51 733 F.3d 916 (9th Cir. 2013). 
52 See supra text accompanying note 34. 
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quoted with approval the district court’s characterization of this 
arrangement as “a model of how employers can draft fee provisions to price 
almost any employee out of the dispute resolution process.”53  

Another ground for finding substantive unconscionability was that 
the agreement was cleverly worded to enable the employer to select the 
arbitrator in the vast majority of cases, including this one. Additionally, the 
court found that the agreement was procedurally unconscionable because 
the employer imposed it as a condition of employment54 and did not 
provide the employee with a copy of the agreement until three weeks after 
hiring.  

The court explained that the Concepcion holding that the FAA 
preempts state laws having a “disproportionate” and unfavorable impact on 
arbitration “cannot be read to immunize all arbitration agreements from 
invalidation no matter how unconscionable they may be, so long as they 
invoke the shield of arbitration.”55 The court reasoned that the invalidation 
of this agreement did not imply hostility towards arbitration as such but 
rather reflected a general policy that “the arbitration process must be fair.”56 
After all, said the court, “[i]f state law could not require some level of 
fairness in an arbitration agreement, there would be nothing to stop an 
employer from imposing an arbitration clause that, for example, made its 
own president the arbitrator of all claims brought by its employees.”57 The 
court concluded: 

Federal law favoring arbitration is not a license to tilt the arbitration 
process in favor of the party with more bargaining power. California 
law regarding unconscionable contracts, as applied in this case, is 

53 Chavarria, 733 F.3d at 923 (quoting the district court opinion); see also id. at 927 (noting 
that the employer “has constructed an arbitration system that imposes non-recoverable 
costs on employees just to get in the door.”). In Shamrock Foods Co. v. Munn & Assocs., 
Ltd., 392 S.W.3d 839 (Tex. App. 2013), the court was prepared to hold the arbitration clause 
unconscionable on this ground but found that the evidence was insufficient to establish 
that the arbitration costs were prohibitive. 
54 The defendant pointed out that the pertinent phrase in the document was “please sign 
and date . . . to acknowledge you . . . agree . . .” and argued that the plaintiff did not have to 
sign the agreement because “[t]he word ‘please’ . . . belies any suggestion of a requirement. 
Chavarria, 733 F.3d at 922 (emphasis added). The court rejected the argument. 
55 Id. at 927. 
56 Id. (“Of course, any state law that invalidated this provision would have a 
disproportionate impact on arbitration because the term is arbitration specific. But viewed 
another way, invalidation of this term is agnostic towards arbitration. It does not disfavor 
arbitration; it provides that the arbitration process must be fair.”). 
57 Id. 
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not unfavorable towards arbitration, but instead reflects a generally 
applicable policy against abuses of bargaining power.58  

In Harris v. Bingham McCutchen LLP,59 a California employment 
contract contained an arbitration clause and a Massachusetts choice-of-law 
clause. The California employee sued the employer for employment 
discrimination under a California statute. Applying Massachusetts 
arbitrability law,60 the California court affirmed the trial court’s denial of 
the employer’s motion to compel arbitration because the arbitration clause 
did not specifically, in “clear and unmistakable terms[,]” include statutory 
antidiscrimination claims as required by a pre-Concepcion Massachusetts 
precedent.61 The court found that Concepcion did not preclude this holding 
because a footnote in Concepcion stated that “states remain free to take 
steps addressing the concerns that attend contracts of adhesion—for 
example, requiring class-action-waiver provisions in adhesive arbitration 
agreements to be highlighted.”62 The court concluded that the quoted 
language suggests that the United States Supreme Court “would approve of 
the requirement at issue here, that contractual waivers of statutory 
antidiscrimination litigation rights must be expressly stated to be 
enforceable.”63 

In Quinonez v. Empire Today,64 a contract between a national 
flooring company and a California carpet installer contained an arbitration 

58 Id. 
59 154 Cal. Rptr. 3d 843 (Cal. Ct. App. 2013), cert filed Sept. 17, 2013. 
60 The defendants unsuccessfully challenged the validity of the choice-of-law clause they 
themselves had drafted.  
61 Harris, 154 Cal. Rptr. 3d at 847. The arbitration clause did provide that “any legal 
disputes” between the parties must be resolved through arbitration. The court rejected the 
defendant’s argument that the Massachusetts precedent was inapplicable to claims 
grounded on another state’s antidiscrimination statutes. 
62 Id. at 849 (quoting AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1750 n.6 (U.S. 
2011)). 
63 Id. The employer has filed an application for a writ of certiorari. In Mendez v. Mid-
Wilshire Health Care Ctr., 163 Cal. Rptr. 3d 80 (Cal. Ct. App 2013), the same California court 
held that an arbitration clause in a collective bargaining agreement was not specific 
enough to cover the employee’s claims under California’s antidiscrimination statute. In 
Parker v. K & L Gates, LLP, 76 A.3d 859 (D.C. 2013), the plaintiff (an attorney) argued that 
his claims under the federal Age Discrimination in Employment Act (ADEA) against his 
law firm were not arbitrable because they were not explicitly covered by the arbitration 
clause. The District of Columbia Court of Appeals rejected the argument, noting that, 
unlike rights under a collective bargaining agreement, “[an individual’s agreement to 
arbitrate ADEA] claims need not be stated ‘clearly and unmistakably.’” Id. at 868.  
64 2013 WL 1174141 (unpublished, A134448, Mar. 22, 2013) (Cal. Ct. App. 2013). 
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clause, a class-arbitration waiver, and Illinois choice-of-law and choice-of-
forum clauses. The California appellate court found that the arbitration 
clause was procedurally unconscionable, inter alia, because it was buried in 
the 34th section of a lengthy take-it or leave-it document written in English, 
which the Spanish-speaking worker could not comprehend. The clause was 
also substantively unconscionable, inter alia, because it mandated 
arbitration of all of the worker’s claims but exempted most of the 
employer’s claims. The court refused to honor the Illinois choice-of-law 
clause reasoning that, under California precedents, the weaker party to an 
adhesion contract may seek to avoid a clause “by establishing that 
‘substantial injustice’ would result from its enforcement . . . or that superior 
power was unfairly used in imposing the contract,” and that such a clause 
“will not be given effect if the consent of one of the parties to its inclusion 
in the contract was obtained by improper means, such as by 
misrepresentation, duress, or undue influence.”65 The court concluded that 
“the factors that render[ed] the Agreement unconscionable warrant the 
application of California law.”66 

 In Brown v. MHN Gov’t Servs., Inc.,67 another employment case 
decided under California law,68 the Washington Supreme Court concluded 
that Concepcion does not prevent the invalidation of arbitration agreements 
under generally applicable contract defenses, such as fraud, duress, or 
unconscionability. The court also found the arbitration agreement 
substantively unconscionable because: (1) It imposed a much shorter 
deadline (six months) for initiating arbitration proceedings than provided 
by the applicable employment statute (three years); (2) It allowed the 
employer to select three “neutral” arbitrators from which the employees 
were bound to select the final arbitrator; and (3) It imposed a fee shifting 
arrangement in violation of the applicable employment statute.69 The court 
held that the lower court did not abuse its discretion in refusing to sever 

65 Id. at *10 (internal citations and quotation marks omitted). 
66 Id. 
67 306 P.3d 948 (Wash. 2013). 
68 The contract contained a California choice-of-law clause. The plaintiffs were mental 
health professionals hired by a Washington Health Care provider in short term positions to 
provide counseling for military personnel stationed in Washington, The plaintiffs claimed 
that the defendant unlawfully misclassified them as independent contractors, thus denying 
them the overtime pay mandated by the Washington’s employment statute. The parties 
did not contest the applicability of California law, and the court applied it in most, but not 
all, respects. 
69 The court also found that the arbitration agreement was procedurally unconscionable 
because it did not specify whether the arbitration would be governed by the AAA’s 
employment rules or instead its commercial rules. 
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the unconscionable provisions and holding the whole arbitration agreement 
unenforceable.70 

In Flemma v. Halliburton Energy Servs., Inc.,71 the New Mexico 
Supreme Court held that an arbitration agreement formed in Texas was 
substantively unconscionable as illusory, and thus was unenforceable as 
contrary to New Mexico public policy. The employee had worked for 
Halliburton for several years in other states and was working in Texas when 
Halliburton sent him the arbitration agreement as a condition for 
continuing employment. Halliburton fired him while he was working in 
New Mexico, and he sued for retaliatory discharge.  

The court accepted Halliburton’s argument that the arbitration 
agreement was a unilateral contract, and held that, under New Mexico’s lex 
loci contractus rule, the agreement was concluded in Texas when the 
employee continued to work for Halliburton after receiving a copy of the 
contract. However, invoking New Mexico’s public policy, the court found 
that the arbitration agreement was unreasonably one-sided and thus 
unconscionable. Specifically, the agreement allowed Halliburton 
unilaterally to change its terms at any time before the initiation of 
proceedings, including the time after the claim arose.72 

b. Consumer Contracts 

Gandee v. LDL Freedom Enters., Inc.73 was a dispute arising from a 
debt adjustment contract between a Washington consumer and a company 
doing business in Washington. The contract contained an arbitration clause 
consisting of four sentences, three of which the consumer challenged as 
unconscionable. The first challenged sentence required the arbitration to be 
held in California. The evidence showed that, in addition to the cost of 
travelling to California, the arbitrator’s fee would exceed the amount of the 
consumer’s claim. The second sentence was a “loser pays” provision that 
violated Washington’s consumer protection statute applicable to all 

70 In Hill v. Garda CL Nw., Inc., 308 P.3d 635 (Wash. 2013), the Washington Supreme Court 
held that an arbitration agreement in an employment contract was unenforceable because 
three of its provisions were substantively unconscionable: (1) a fourteen-day deadline for 
initiating arbitration; (2) a two-month deadline on back pay damages; and (3) a cost-
prohibitive fee-sharing provision. 
71 303 P.3d 814 (N.M. 2013). 
72 For cases enforcing under the New York Convention arbitration clauses in international 
maritime employment contracts and involving personal injury claims, see Singh v. Carnival 
Corp., ___F. App’x ___, 2013 WL 5788581 (11th Cir. Oct. 29, 2013) (Indian seaman, 
Philippines arbitration clause, Panama choice-of-law clause); Quiroz v. MSC 
Mediterranean Shipping Co. S.A., 522 F. App’x 655 (11th Cir. 2013).  
73 293 P.3d 1197 (Wash. 2013). 
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contracts, and the third sentence shortened to 30 days the applicable four-
year statute of limitation.  

Noting that under Washington law, a contractual term is 
substantively unconscionable if it is “one-sided or overly harsh, [s]hocking 
to the conscience, monstrously harsh, or exceedingly calloused,”74 the 
Washington Supreme Court found all three of the above provisions to be 
substantively unconscionable.75 The court also found that these provisions 
were non-severable76 and held the whole arbitration agreement 
unenforceable, allowing the consumer’s class action to proceed. The court 
concluded that its decision was not contrary to Concepcion77 because the 
arbitration agreement in that case was not substantively unconscionable 
and had been challenged only because it contained a class action waiver, 
which was not present in this case.78 

In Smith v. Jem Grp., Inc.,79 a case also decided under Washington 
conflicts and substantive law, the Ninth Circuit held the arbitration clause 
procedurally unconscionable and thus unenforceable.80 A Washington 
consumer signed a twenty-one page contract with an out-of-state debt-
adjustment company that also contained a four-page attorney retainer 
agreement (ARA), which in turn contained an arbitration clause buried in 
fine print. The contract charged the consumer fees far in excess of the 

74 Id. at 1199 (internal quotation marks omitted). 
75 Under Washington law, either procedural or substantive unconscionability renders the 
contract void. 
76 See id. at 1201–02 (“Here, we are confronted with a short, four-sentence arbitration clause 
containing three unconscionable provisions. Severing all three provisions would 
significantly alter both the tone of the arbitration clause and the nature of the arbitration 
contemplated by the clause. The location, fee structure, and timing of the arbitration 
would be changed. Little would be left of the arbitration ‘agreed’ to by the parties. On these 
facts, the unconscionable terms pervade the entire clause and severing three out of four 
provisions would require essentially a rewriting of the arbitration agreement. Thus, the 
arbitration clause cannot be severed from the overall contract.”) 
77 This case was decided before Italian Colors. 
78 For other Washington Supreme Court decisions on arbitration, see Saleemi v. Doctor’s 
Assocs., Inc., 292 P.3d 108 (Wash. 2013) (affirming a lower court decision that held that a 
clause in a franchise contract between a Florida franchisor and a Washington franchisee 
that mandated arbitration in Connecticut was unconscionable and instead ordered 
arbitration in Washington.); State, Dep’t of Transp. v. James River Ins. Co., 292 P.3d 118 
(Wash. 2013) (holding that the McCarran-Ferguson Act shielded from federal preemption a 
Washington statute that prohibited binding arbitration in insurance contracts). 
79 737 F.3d 636 (9th Cir. 2013). 
80 Under Washington law, either substantive or procedural unconscionability renders the 
clause unenforceable. 

15 
 

                                                      



 
SYMEONIDES 27TH ANNUAL CHOICE-OF-LAW SURVEY 2013 
 
maximum fees prescribed by a Washington statute. The consumer filed a 
putative class action in Washington, and the company filed a motion to 
compel arbitration. In her response, the consumer challenged the 
arbitration clause as unconscionable, the trial court agreed, and the Ninth 
Circuit affirmed.  

The defendant argued that the “crux” of the plaintiff’s complaint was 
that the contract as a whole was invalid because the plaintiff did not 
challenge the arbitration clause in her initial complaint (she did so only in 
her opposition to the motion to compel arbitration) and that, under 
Buckeye Check Cashing, Inc. v. Cardegna,81 the arbitrator rather than the 
court should decide the validity of the arbitration clause. The Ninth Circuit 
rejected the argument, finding that the plaintiff had specifically challenged 
the arbitration clause, even if she did not do so in her initial complaint.82 
Consequently, it was for the court and not for the arbitrator to decide the 
validity of the arbitration clause. The Ninth Circuit held that the trial court 
correctly ruled that the clause was procedurally unconscionable under 
Washington law. The court also concluded that the FAA did not preempt 
Washington’s procedural unconscionability law because that law (a) 
concerned the formation of an arbitration agreement, and (b) did not target 
or unduly burden arbitration. 

In Feeney v. Dell Inc.,83 a case that reached the Massachusetts 
Supreme Court after Concepcion but before Italian Colors, the court relied 
on the “effective vindication of statutory rights” rationale to invalidate 
class-action waivers in contracts between a computer manufacturer and the 
buyers of its computers. The court found that Concepcion did not preclude 
this holding, reasoning as follows: 

[W]e . . . conclude that . . . it would be contrary to Congressional 
intent to interpret the FAA to permit arbitration clauses that 
effectively deny consumers any remedy for wrongs committed in 
violation of other Federal and State laws intended to protect them. 
We do not interpret the Supreme Court’s decision in Concepcion as 
indorsing such a result. Accordingly, we conclude that a court is not 
foreclosed from invalidating an arbitration agreement that includes a 

81 546 U.S. 440 (2006). 
82 Smith, 737 F.3d at ___(“[I]n cases in which the arbitration clause’s invalidity is an entirely 
distinct issue from the contract claims in the case . . . we would not generally expect the 
plaintiff to raise claims against the validity of the arbitration clause in the complaint, 
because such claims generally would be unrelated to plaintiff’s principal prayer for relief.” 
(internal quotation marks omitted)). 
83 989 N.E.2d 439 (Mass. 2013), abrogated by Machado v. System4 LLC, 993 N.E.2d 332 
(Mass. 2013). 
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class action waiver where a plaintiff can demonstrate that he or she 
effectively cannot pursue a claim against the defendant in individual 
arbitration according to the terms of the agreement, thus rendering 
his or her claim nonremediable.84 

In Machado v. System4 LLC,85 an employment dispute, the 
Massachusetts Supreme Court reiterated Feeney’s rationale that a court may 
properly invalidate a class waiver in an arbitration agreement if the plaintiff 
demonstrates that he or she effectively cannot pursue a claim against the 
defendant in individual arbitration.86 However, shortly thereafter, the 
United States Supreme Court’s contrary holding in Italian Colors forced the 
Massachusetts Supreme Court to recognize that this rationale was 
preempted and to abrogate the Feeney decision.87 

In Mortensen v. Bresnan Commc’n, L.L.C., 88 a contract between an 
internet service provider and a Montana consumer contained an arbitration 
clause, a class action waiver, and a New York choice-of-law clause. The 
consumer brought a putative class action in Montana. The trial court 
denied the defendant’s motion to compel arbitration under Montana’s 
“reasonable expectations/fundamental rights” test, which required 
arbitration clauses in adhesion contracts to be within a party’s “reasonable 
expectations.”89 The court found that this clause failed the “reasonable 
expectations/fundamental rights” test because it amounted to an 
unknowing waiver of the fundamental constitutional rights to trial by jury 
and access to courts. The Ninth Circuit reversed, holding that the Montana 
rule did not survive Concepcion, which interpreted the FAA as “giv[ing] 
preference (instead of mere equality) to arbitration provisions.”90 

The trial court had also held the New York choice-of-law clause 
unenforceable, finding that New York law was contrary to Montana’s 
fundamental public policy, and that Montana had a materially greater 

84 Feeney, 989 N.E.2d at 441. 
85 993 N.E.2d 332 (Mass. 2013). 
86 However, the court found that the Machado plaintiffs could not make such a 
demonstration and reversed a lower court decision that invalidated the class waiver under 
a public policy rationale, which was preempted by Concepcion. 
87 See id. In McInnes v. LPL Fin., LLC, 994 N.E.2d 790 (Mass. 2013), the Massachusetts 
Supreme Court, following Concepcion, reversed a lower court decision that had held that 
certain claims under the state securities statute were not arbitrable. The lower court had 
relied on an old Massachusetts precedent that did not involve interstate commerce. 
88 722 F.3d 1151 (9th Cir. 2013). 
89 See id at 1156-57. 
90 Id. at 1160 (emphasis added).  
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interest than New York in protecting Montana consumers. The Ninth 
Circuit agreed that Montana had a greater interest,91 but held that the 
federal preemption of Montana’s public policy reflected in the “reasonable 
expectations/fundamental rights” test meant that this test could no longer 
serve as a reason for refusing to honor an otherwise valid choice-of-law 
clause.92 

In Credit Acceptance Corp. v. Front,93 a West Virginia court denied a 
motion to compel arbitration on the ground that arbitration deprived a 
party of the right to jury trial in violation of a West Virginia consumer 
protection statute that prohibited waiver of its provisions. The West 
Virginia Supreme Court reversed, reasoning that the trial court’s holding 
amounted to singling out arbitration for unfavorable treatment “insofar as 
an arbitration agreement, by its very nature, requires a party to surrender 
his or her right to litigate,”94 a treatment that both Concepcion and Marmet 
Health Care prohibited.”95  

 c. Other Contracts 

In Strausberg v. Laurel Healthcare Providers, LLC,96 the arbitration 
clause was part of a contract between a nursing home operator (the 
defendant) and a patient (the plaintiff). The trial court granted the 
defendant’s motion to compel arbitration because the plaintiff failed to 
prove that the clause was unconscionable. The intermediate court reversed, 

91 See id. at 1162 (“[T]he district court correctly concluded that Montana had a materially 
greater interest than New York in the dispute. The contract was received by the consumers 
in Montana as part of their Welcome Kit, and the contract governed services provided in 
Montana to Montana residents. The subject matter of the contract and performance of it 
took place almost entirely in Montana.”).  
92 See id. (“Because Montana’s reasonable expectations/fundamental rights rule is 
preempted, we conclude that it cannot serve as a basis for rejecting the choice-of-law 
selection of the parties. We have found no other policy, not preempted by the FAA, that 
would justify the application of Montana law.”). 
93 745 S.E.2d 556 (W.Va. 2013). 
94 Id. at 570. 
95 By contrast, in Bd. of Trustees of Weirton Policemen’s Pension & Relief Fund v. Jones Fin. 
Cos., LLP, 2013 WL 6122602 (W. Va. Nov. 20, 2013), the same court reversed the lower 
court’s order compelling arbitration, reasoning that, although Marmet Health Care 
prohibited singling out arbitration agreements for unfavorable treatment, it did not outlaw 
common law defenses such as fraud, duress, or unconscionability. The court remanded the 
case to the lower court for determining whether the arbitration agreement was 
unconscionable. For a South Carolina case holding unenforceable as unconscionable an 
arbitration clause in a car-buying contract, see York v. Dodgeland of Columbia, Inc. 749 
S.E.2d 139 (S.C. Ct. App. 2013). 
96 304 P.3d 409 (N.M. 2013). 
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holding that, in nursing home contracts, the nursing home operator (here 
the defendant) had the burden of proving that the arbitration clause was 
not unconscionable. The New Mexico Supreme Court reversed, finding that 
this holding was preempted by the U.S. Supreme Court’s decisions in 
Concepcion and Marmet Health Care, and that unconscionability was an 
affirmative defense to contract enforcement and must be proven by the 
party asserting it. Upon remand, the Court of Appeals held that the 
arbitration clause was substantively unconscionable because it “require[d] 
arbitration of the vast majority of claims that would be brought by the 
patient while excluding those disputes that would almost exclusively be 
pursued by the nursing home.”97 

In Noohi v. Toll Bros., Inc.,98 the arbitration clause bound the buyer 
but not the seller. Applying Maryland law, the Fourth Circuit held the 
clause unenforceable for lack of mutual consideration. The court rejected 
the seller’s argument that the arbitration was supported by consideration 
underlying the sale contract as a whole. In so holding, the court relied on 
explicit Maryland precedent that had specifically rejected the notion that 
consideration for an underlying contract can serve as consideration for an 
arbitration clause within that contract. In a way, this is the other side of the 
severability coin. Although in most cases severability works against the 
party that wants to avoid arbitration, this time it worked in the opposite 
way.99 

III. CHOICE-OF-FORUM CLAUSES 

1. Supreme Court Decision 

97 Strausberg v. Laurel Healthcare Providers, LLC, 2013 WL 5741413 (N.M. Ct. App. Sept. 11, 
2013). In Davidson v. A.G. Edwards & Sons, Inc., 748 S.E.2d 300 (Ga. Ct. App. 2013), 
reconsideration denied (Oct. 9, 2013), the court held that the FAA preempted a Georgia 
statute that exempted from arbitration claims for bodily injury.  
98 708 F.3d 599 (4th Cir. 2013), cert. dismissed, 134 S.Ct. 48 (U.S.). 
99 For cases involving arbitral awards, see Dewan v. Walia, ___ F. App’x ___ ,2013 WL 
5781207, (4th Cir. Oct. 28, 2013), petition for certiorari filed, Dec. 13, 2013 (holding that 
arbitrator manifestly disregarded the law by holding employee’s release enforceable, but 
still arbitrating his counterclaims); Henderson v. Summerville Ford-Mercury Inc., 748 
S.E.2d 221 (S.C. 2013) (holding that an unsuccessful party in an arbitration proceeding may 
not prevent the confirmation of an award by paying the award prior to the confirmation 
proceeding); Mave Enterprises, Inc. v. Travelers Indemnity Company of Connecticut, 219 
Cal. App. 4th 1408, Cal. App. 2 Dist., Sept. 26, 2013, as modified (Oct. 23, 2013), review filed 
(Nov. 6, 2013) (holding that arbitration agreement was governed by procedural provisions 
of California Arbitration Act rather than the FAA, and that the arbitrator did not exceed his 
power in calculating award of attorney fees as damages and in calculating punitive 
damages award). 
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Atl. Marine Const. Co., Inc. v. U.S. Dist. Court for W. Dist. of Tex.100 
involved the question of which statutory provision or federal rule governs 
the enforcement of a choice-of-forum clause in federal court. The 
underlying dispute arose from a contract between a Virginia contractor and 
a Texas subcontractor for construction work in Texas. The contract 
contained a choice-of-forum clause providing that all disputes between the 
parties must be litigated in either state or federal court in Virginia. The 
subcontractor sued the contractor in federal district court in Texas. The 
contractor moved to dismiss, arguing that the choice-of-forum clause 
rendered the Texas venue “wrong” under 28 U.S.C. § 1406(a)101 or 
“improper” under Federal Rule of Civil Procedure 12(b)(3).102 In the 
alternative, the contractor moved to transfer the case to federal district 
court in Virginia under 28 U.S.C. § 1404(a).103 The District Court denied 
both motions and the Fifth Circuit affirmed. The United States Supreme 
Court reversed in a unanimous opinion written by Justice Alito. The 
following are the main points of the Court’s reasoning: 

(1) Whether venue is “wrong” or “improper” is generally determined 
by 28 U.S.C. § 1391, which “govern[s] the venue of all civil actions 
brought in district courts of the United States.”104 Under § 1391, 
venue in the Western District of Texas was proper because “a 
substantial part of the events or omissions giving rise to the claim 
occurred [there].”105 The Virginia choice-of-forum clause did not 
render the Texas venue “wrong” or “improper.” Consequently, 
neither 28 U.S.C. § 1406(a) nor Federal Rule 12(b)(3) were applicable 
to this case. 

(2) Instead, the correct mechanism for enforcing a choice-of-forum 
clause is:  

100 134 S.Ct. 568 (U.S. 2013). 
101 28 U.S.C. § 1406(a) (2013) provides that the court of a district in which is filed a case 
“laying venue in the wrong division or district” shall dismiss the case, or “if it be in the 
interest of justice,” transfer the case to any district or division in which “it could have been 
brought.” 
102 This Rule provides that a party may move to dismiss a case for “improper venue.” 
103 28 U.S.C. § 1404(a) (2013) provides that “[f]or the convenience of parties and witnesses, 
in the interest of justice, a district court may transfer any civil action to any other district 
or division where it might have been brought or to any district or division to which all 
parties have consented.” 
104 28 U.S.C. § 1391(a)(1) (2013). 
105 28 U.S.C. § 1391(b)(2) (2013). 
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(a) a transfer under 28 U.S.C. § 1404(a), if the clause 
designates another federal forum; and  

(b) the “residual” forum non convenience doctrine (on which 
§ 1404(a) was based), if the clause designates a non-federal 
(state or foreign) forum. 

(3) In applying § 1404(a) to these cases, “‘a valid forum-selection 
clause [should be] given controlling weight in all but the most 
exceptional cases,’”106 and the usual § 1404(a) analysis must be 
adjusted in the following three ways:  

(a)The plaintiff’s choice of forum “merits no weight.”107 
Moreover, “as the party defying the forum-selection clause, 
the plaintiff bears the burden of establishing that transfer to 
the forum for which the parties bargained is unwarranted.”108 

(b) The court should not consider arguments about the 
parties’ private interests because, by signing a choice-of-
forum clause, the parties have “waive[d] the right to challenge 
the preselected forum as inconvenient or less convenient for 
themselves or their witnesses.”109 Instead, the court may 
consider arguments about public-interest factors only, and 
those factors “will rarely defeat a transfer motion.”110 

(c) To prevent plaintiffs from gaming the system, a decision to 
transfer the case to the pre-chosen forum will not transfer 
with it the choice-of-law rules of the transferor court. Instead, 
as an exception to the Van Dusen/Ferens rule,111 the transferee 

106 Atl. Marine Const. Co., Inc. v. U.S. Dist. Court for W. Dist. of Tex , 134 S. Ct. at 574 
(quoting Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 33 (1988)). 
107 Id. at 581. 
108 Id. In In re Broadcom Corp., 526 F. App’x 960, 2013 WL 17336487 (Fed. Cir. Apr. 23, 2013), 
cert. filed June 19, 2013, a case decided before Atl. Marine, the Court held that the proper 
mechanism for handling choice-of-forum clauses was a motion to transfer under § 1404(a) 
rather than a motion to dismiss under § 1406(a). However, the court also held that the trial 
court did not abuse its discretion when it placed on the moving part (the defendant) the 
burden of demonstrating that the transfer to the pre-chosen forum was warranted, and 
ultimately denied the motion. The defendant applied for a writ of certiorari to the Supreme 
Court. 
109 Atl. Marine, 134 S.Ct. at 582. 
110 Id. 
111 See Van Dusen v. Barrack, 376 U.S. 612 (1964) and Ferens v. John Deere Co., 494 U.S. 516 
(1990) (holding that, in a transfer under § 1404(a), the transferee court must apply the 
choice-of-law rules of the transferor court). 
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court will be bound by the choice-of-law rules applicable to 
that court. 

2. Lower Court Decisions 

It is well known that, after the Supreme Court’s decisions in M/S 
Bremen v. Zapata Off–Shore Co.,112 and Carnival Cruise Lines, Inc. v. Shute,113 
federal courts, as well as many state courts, are very hospitable to, and 
routinely enforce, choice-of-forum clauses, even in circumstances that 
appear extreme. This year did not produce as many extreme cases, but one 
example is Petersen v. Boeing Co.114 in which an Arizona federal district 
court, without conducting an evidentiary hearing, held enforceable a 
choice-of-forum clause requiring an employee to litigate his contract and 
tort claims against his employer in Saudi Arabia.  

Appearing pro se and in forma pauperis, the plaintiff alleged the 
following facts: Prior to departing for Saudi Arabia, he signed a preliminary 
employment contract that did not contain a choice-of-forum clause. Upon 
arriving in Saudi Arabia, the employer gave him a few minutes to sign a 
second employment contract, which contained a Saudi choice-of-forum 
clause, or else he would have to return immediately to the United States at 
his own expense. He signed the contract. The employer then took his 
passport and refused to return it, even after he attempted to resign in 
protest over safety and ethics violations. After the intervention of the U.S. 
Consulate, he received his passport three months later, and returned home. 
He attached to his complaint a sworn affidavit stating that he was 
financially unable to travel to Saudi Arabia, and a U.S. State Department 
Report showing that:  

(1) Saudi authorities would not grant him a visa to re-enter Saudi 
Arabia;  

(2) If he did re-enter Saudi Arabia, his employer could detain him for 
the entire duration of any legal proceedings because employers “may 
ask authorities to prohibit the employees from departing the country 
until the dispute is resolved, often with the intent to force the 
employee to accept a disadvantageous settlement or risk deportation 
without any settlement”[;]115 and  

112 407 U.S. 1 (1972). 
113 499 U.S. 585 (1991). 
114 715 F.3d 276 (9th Cir. 2013). 
115 Id. at 281 (internal quotation marks omitted). 
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(3) He could not have a fair trial in Saudi Arabia because the Saudi 
judiciary “was not independent and . . . was subject to influence by 
powerful individuals.”116 

Despite the above, the district court dismissed the action without a 
hearing, under Rule 12(b)(3) for improper venue. The Ninth Circuit 
reversed. The court found that the plaintiff’s allegations, corroborated by 
evidence, were sufficient to create a triable issue of fact as to whether the 
choice-of-forum clause was enforceable, and that the district court had 
abused its discretion in dismissing the action without a hearing. The Ninth 
Circuit remanded the case with instructions to the trial court to conduct 
such a hearing and to determine: (1) whether the clause was the result of 
fraud or overreaching; and (2) whether its enforcement under these 
circumstances would effectively deny the plaintiff his day in court.117  

In Nat’l Indus. Grp. (Holding) v. Carlyle Inv. Mgmt. L.L.C.,118 the 
Delaware Supreme Court applied the concept of “severability,” first 
developed in the law of arbitration, to hold that a party cannot escape a 
valid choice-of-forum clause by arguing that the contract containing it was 
invalid for reasons not specifically affecting the clause itself. Instead, the 
party must show that the forum selection clause itself is invalid. 119 

116 Id. 
117 The court also noted that if the district court were to find the clause enforceable, it 
should also examine whether it encompassed the plaintiff’s tort claims, implying that those 
claims did not depend on the interpretation of the contract. For cases enforcing choice-of-
forum clauses in employment contracts, see In re Brown, ___S.W.3d ___ 2013 WL 6115855 
(Tex. App. Nov. 21, 2013); Anosike v. Covenant Transp., Inc., 2013 WL 2298543 (Cal. Ct. App. 
May 24, 2013) (unpublished/noncitable); Ranjan v. Patni Computer Sys., Ltd., 2013 WL 
3286240 (Cal. Ct. App. June 28, 2013) (unpublished/noncitable). For an employment case 
not enforcing the choice-of-forum clause, see Lapolla Indus., Inc. v. Hess, 750 S.E.2d 467 
(Ga. Ct. App. 2013) (the contract contained Texas choice-of-forum-and-law clauses and 
non-compete covenants that were valid under Texas law but against Georgia public policy). 
118 67 A.3d 373 (Del. 2013). 
119 For other 2013 cases reaching the same result, see In re Harris Corp., 2013 WL 1190238 
(Tex. App. Mar. 20, 2013) (enforcing choice-of-forum clause and rejecting defendant’s 
argument that, but for the plaintiff’s misrepresentations, the defendant would not have 
signed the contract containing the clause); Brandt v. MillerCoors, LLC, 993 N.E.2d 116 (Ill. 
App. Ct. 2013) (allegation that the contract containing the choice-of-forum clause was 
fraudulently induced was insufficient to render the clause unenforceable, absent any 
showing that the clause itself was also fraudulently obtained); Salehpour v. Just A Buck 
Licensing, Inc., 2013 WL 5533113 (Ohio Ct. App. Oct. 7, 2013) (unpublished) (same issue and 
same result in a case involving a franchise contract); In re Emex Holdings L.L.C., 2013 WL 
1683614 (Tex. App. Apr. 18, 2013), application for mandamus filed (May 20, 2013) (same issue 
and result in joint venture agreement). For a case holding a choice-of-forum clause 
unenforceable because its inclusion in the contract was the result of a cut-and paste 
mistake and because the chosen forum was totally unrelated to the parties and the 
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National Industries Group (NIG) a Kuwait-based global 
conglomerate, invested $25 million in residential mortgage-backed 
securities offered by Carlyle Investment Management, a private equity 
giant. The subscription agreement contained a mandatory Delaware choice-
of-forum clause and provided that it was governed by Delaware law “except 
insofar as affected by the state securities or ‘blue sky’ laws of the jurisdiction 
in which the offering described herein has been made to the Investor.”120 
When the U.S. housing market collapsed, NIG attempted to avert its losses 
by suing Carlyle in Kuwait, alleging that the subscription agreement was 
invalid under Kuwaiti blue-sky laws because Carlyle did not have a license 
to sell securities in Kuwait. Carlyle countered by suing NIG in Delaware, 
seeking an injunction enjoining NIG from prosecuting any action outside 
Delaware. NIG made a “tactical decision” not to respond, and the court 
entered a default judgment granting the injunction. Later, NIG filed a 
motion to vacate the injunction.  

The Chancery Court denied the motion and the Delaware Supreme 
Court affirmed. The court noted that: (1) Even if Kuwaiti blue-sky laws were 
applicable to, and would invalidate, the subscription agreement, the 
invalidity would not affect the choice-of-forum clause; (2) “[A]ny claim NIG 
might have under Kuwaiti securities laws must be decided by the courts of 
Delaware rather than of Kuwait”;121 (3) Choice-of-forum clauses have 
become “a vital part of interstate and international commercial 
agreements”; and (4) In this case, sophisticated parties agreed in an arm’s-
length negotiation that the courts of Delaware “meet their standards of 
neutrality and expertise in commercial litigation.”122 The court concluded 
that, absent some compelling and countervailing reason, which was not 
shown in this case, the choice-of-forum clause should be honored, and that 
international comity did not militate against affirming the injunction: 

The enforcement of an international forum selection clause is 
not an issue of comity. It is a matter of contract enforcement and 

relationship, see Dunlap v. Starz Home Entm’t, LLC, 2013 WL 2470080 (Cal. Ct. App. June 
10, 2013) (unpublished/noncitable), as modified (June 12, 2013), review denied (Sept. 18, 
2013). For a case enforcing a choice-of-forum clause that the drafter claimed was 
erroneously included in the contract when copying from another contract, see Espresso 
Disposition Corp. 1 v. Santana Sales & Mktg. Grp., Inc., 105 So. 3d 592 (Fla. Dist. Ct. App. 
2013) (“[A]ny purported unilateral mistake resulted from an inexcusable lack of due care on 
the part of Appellee’s counsel, thereby precluding relief under a theory of unilateral 
mistake.”). 
120 Nat’l Indus., 67 A.3d at 377. 
121 Id. at 381. 
122 Id. at 385. 
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giving effect to substantive rights that the parties have agreed upon. 
An anti-suit injunction operates in personam to enjoin the breaching 
party, not the foreign court.123 

In Magi XXI, Inc. v. Stato della Citta del Vaticano,124 the Second 
Circuit held that a non-signatory may enforce a choice-of-forum clause 
against a signatory when the non-signatory was closely related to another 
signatory and the circumstances where such as to make it foreseeable that 
the non-signatory would seek to enforce the clause.125 The court noted that 
its decision did “not reach” the question of whether a signatory may enforce 
the clause against a non-signatory.126  

Ajemian v. Yahoo!, Inc.127 involved that question, or so the court 
ruled in holding a choice-of-forum clause unenforceable against the estate 
of a contracting party. The object of the dispute was a Yahoo! email account 
belonging to a deceased Massachusetts domiciliary, which Yahoo! refused 
to release to his estate. In setting up an email account with Yahoo!, users 
were “given the opportunity” to review the Terms of Service (TOS), a ten-
page document, which included a California choice-of-forum and law clause 
and a clause stating that the account was not transferable or heritable. 
Invoking the choice-of-forum clause, Yahoo! moved to dismiss the 
Massachusetts lawsuit. The trial court ruled for Yahoo!, but the 
Massachusetts Court of Appeals reversed. 

The court found that Yahoo! did not establish that the TOS were 
“reasonably communicated,” or communicated at all, to the user, or that the 
user accepted them. The court distinguished between (1) “clickwrap” 
agreements, which are displayed on the user’s screen and which the user 
accepts by clicking “I accept,” and (2) “browsewrap” agreements where the 

123 Id. at 387. 
124 714 F.3d 714 (2d Cir. 2013). 
125 The court also held that a contractually based clause encompasses tort claims that 
depend on the existence of the contractual relationship and the interpretation of the 
contact. For a case holding that the particular non-signatories could not enforce the clause 
against a signatory, see Venard v. Jackson Hole Paragliding, LLC, 292 P.3d 165 (Wy. 2013). 
126 Maggi XXI, 714 F.3d at 723 n.10. In Fidelak v. Holmes European Motors, L.L.C., __ So. 3d 
___, 2013 WL 6439231 (La. Dec. 10, 2013), a non-signatory sued a signatory who impleaded 
the other signatory who invoked the choice-of-forum clause. Relying on La. Code Civ. Proc. 
Ann. art. 1034 (2013), which provides that “an objection of improper venue may not be 
urged if the principal action has been instituted in the proper venue,” the Louisiana court 
refused to enforce the clause. For a case upholding the enforcement of a choice-of-forum 
clause by an insurer against the insured’s assignee, see Kostelac v. Allianz Global Corporate 
& Specialty AG, 517 F. App’x 670 (11th Cir. 2013). 
127 987 N.E.2d 604 (Mass. App. Ct. 2013). 
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terms and conditions are posted as a hyperlink, usually at the bottom of the 
screen, and which the user is invited to review. The court noted that, 
although choice-of-forum clauses in clickwrap agreements are almost 
uniformly enforced, no cases have enforced such clauses found in 
browsewrap agreements.128 The court found that Yahoo! did not establish 
that this was a clickwrap agreement or that the user had accepted it. 

Alternatively, the court ruled that, even if the user had accepted the 
TOS, it would not be reasonable to enforce them against a non-signatory 
such as the estate representative. The court offered the following additional 
reasons: (1) The Massachusetts probate court had in rem jurisdiction and 
nothing connected the deceased or the estate with California; (2) Yahoo! 
had disclaimed any ownership in the account (although it refused to 
relinquish it to the estate); and (3) Enforcement of the choice-of-forum 
clause would not grant the California court in rem jurisdiction (assuming 
such jurisdiction was needed). 

Roller v. TV Guide Online Holdings, LLC,129 involved an alleged 
browsewrap agreement. Consumers sued TV Guide in Arkansas, charging 
that when they accessed the defendant’s website, TV Guide downloaded 
“cookies” that had capacity to monitor, capture, and report information 
concerning the consumers’ activity on the Internet. TV Guide moved to 
dismiss the action, arguing that, by accessing the website, the consumers 
had consented to a California choice-of-forum clause found in the “Terms 
and Conditions” page of the website, which was accessible via a hyperlink at 
the bottom of each page of the website. The Arkansas Supreme Court 
rejected the motion, finding that TV Guide had failed to demonstrate that it 
communicated the clause to the consumers. 

IV. CHOICE-OF-LAW CLAUSES 

Taylor v. E. Connection Operating, Inc.,130 is an example of the not-
so-infrequent phenomenon where the drafter of the choice-of-law clause 
seeks to avoid it.131 The drafter was a Massachusetts company that hired 

128 In Bob Montgomery Chevrolet, Inc. v. Dent Zone Cos., 409 S.W.3d 181 (Tex. App. 2013), a 
Texas court held that a sentence in a written contract, which referred to a website for 
“additional qualifications and details” followed by hyperlink did not incorporate by 
reference a document found at the website and containing a choice-of-law and forum 
clause. 
129 2013 Ark. 285 (2013). 
130 988 N.E.2d 408 (Mass. 2013). 
131 For another 2013 case involving this phenomenon, see Ocon v. Thermoforming Sys., 2013 
IL App (1st) 121670-U (Ill. App. Ct. June 10, 2013) (unpublished) (sale of heavy machinery by 
a Washington seller to an Illinois buyer contained a Washington choice-of-law clause and 
an indemnity clause that was unenforceable under Washington law). For a case 
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New York domiciliaries to work as the company’s couriers exclusively in 
New York. The hiring contracts contained Massachusetts choice-of-forum 
and law clauses. The couriers sued the company in Massachusetts, alleging 
that the company had misclassified them as independent contractors rather 
than as employees and thereby denied the couriers certain wages and 
overtime pay, in violation of the Massachusetts wages statute. The lower 
court dismissed the action, concluding that the statute did not apply to 
non-Massachusetts residents working outside Massachusetts. The 
Massachusetts Supreme Court reversed. 

The Massachusetts Supreme Court noted that, because of the 
Massachusetts choice-of-law clause, Massachusetts law was applicable for 
determining the validity of the choice-of-forum clause, and concluded that, 
“[s]ince the defendant drafted the forum selection clause presumably for its 
own convenience, . . . there is nothing unfair or unreasonable about 
enforcing that clause.”132 The court held that the choice-of-law clause was 
also enforceable because, even if New York had a “greater interest” in 
applying it law, the application of Massachusetts law would not contravene 
a “fundamental policy” of New York.133 Under the laws of both states, a 
purported independent contractor who does not enjoy sufficient 
independence from the hiring party is deemed an employee. Although the 
Massachusetts definition of an “employee” was more expansive than the 
New York definition, this difference did not amount to a conflict in 
fundamental policy. 

The defendant had also argued that the Massachusetts wages statute 
could not be applied to work performed outside of Massachusetts by non-
Massachusetts residents, and that the choice-of-law clause “cannot imbue 
the statute with extraterritorial effect it otherwise lacks.”134 The court 
rejected the argument, noting that, “where no explicit limitation is placed 
on a statute’s geographic reach, there is no presumption against its 
extraterritorial application in appropriate circumstances.”135 The court 
distinguished this case from a lower court case that held the same statute 

invalidating an indemnity clause that was valid under the chosen law of Maryland but 
invalid under Texas law, see CMA-CGM (America), Inc. v. Empire Truck Lines, Inc., ___ 
S.W.3d ___, 2013 WL 3422666 (Tex. App. July 9, 2013) (holding that Maryland law violated a 
fundamental policy of Texas and Texas had a greater interest in applying its law). 
132 Taylor, 988 N.E.2d at 410. Of course, even without the choice-of-forum clause, 
Massachusetts had personal jurisdiction over the defendant company, which was 
headquartered in Massachusetts. 
133 Id. at 412. 
134 Id. at 413. 
135 Id. 
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inapplicable to sub-Saharan Africa, as well as from federal cases following 
the presumption against extraterritoriality of federal statutes in the 
international arena. The court said that “assuming without deciding that 
there is a presumption against the application of Massachusetts statutes 
outside the United States, . . . we conclude that there is no corresponding 
presumption against the application of Massachusetts statutes to conduct 
occurring outside Massachusetts but within the United States.”136 The court 
concluded: 

Given that the parties agreed to construe the contract in accordance 
with Massachusetts law, that there is no express limitation on the 
territorial reach of the Massachusetts independent contractor 
statute, and that there is no apparent reason to disregard the parties’ 
choice of law, we conclude that the Massachusetts independent 
contractor statute applies to the plaintiffs’ misclassification claim.137 

Francis v. Allstate Ins. Co.138 involved a rather unusual choice-of-law 
clause. An insurance policy covering a California residence and mailed to 
the insured in California provided that California law would govern all 
claims under the policy. However, an exception provided that claims arising 
from a covered occurrence that takes place outside California “may be 
governed by the laws of the jurisdiction in which that . . . occurrence 
happened, only if the laws of that jurisdiction would apply in the absence of 
a contractual choice of law provision such as this.139 In Francis, the 
occurrence for which the insured claimed (and the insurer denied) coverage 
took place in Maryland where the insured’s son who was attending 
school.140  

Because Maryland insurance law provided coverage and California 
law did not, the insured sued the insurer in Maryland. Thus, the question 
whether the insurance laws of the state of occurrence would apply as 
provided in the above exception had to be decided under the choice-of-law 
rules of Maryland rather than California. Unfortunately for the insured, 

136 Id. 413 n.9. 
137 Id. at 414. For another Massachusetts case rejecting the extraterritorial argument and 
applying the same statute for the benefit of a Florida employee of a Massachusetts 
employer, see Dow v. Casale, 989 N.E.2d 909 (Mass. App. Ct. 2013). The contract did not 
contain a Massachusetts choice-of-law clause.  
138 709 F.3d 362 (4th Cir. 2013). 
139 Id. at 369. 
140 The insured and her son were sued in a defamation suit, later dismissed, arising from 
the son’s school attendance. 
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Maryland is a lex loci contractus state. Following the lex loci rule the Fourth 
Circuit quickly concluded that California law governed, denying coverage. 

The insured invoked the renvoi exception, which the Maryland Court 
of Appeals engrafted onto the lex loci contractus rule in Am. Motorists Ins. 
Co. v. ARTRA Group, Inc.141 According to this exception, a Maryland court 
should apply Maryland substantive law to contracts made in another state 
when: 

1) Maryland has the most significant relationship, or, at least, a 
substantial relationship with respect to the contract issue presented; 
and 

2) The state where the contract was entered into would not apply its 
own substantive law, but instead would apply Maryland substantive 
law to the issue before the court.142 

The Francis court found that this case did not meet either of these 
prongs (much less both) because (a) Maryland did not have the most 
significant relationship,143 and (b) California would have applied its own 
law.144 

Softpath Sys., Inc. v. Bus. Intelligence Solutions, Inc.,145 involved a 
contract in which a New York temporary help service company agreed to 
provide temporary employees to a New Jersey company. When the New 
Jersey company defaulted in its payments, the New York company sued in 
New Jersey, despite a clause inserted in the contract at its own behest that 
mandated litigation in New York under New York law. The New Jersey 
court dismissed the action without prejudice because the New York 
company had not registered in New Jersey as required by New Jersey 
statute. The court rejected the argument that the New York choice-of-law 
clause made the New Jersey statute inapplicable, reasoning that the statute 

141 659 A.2d 1295, 1302 (Md. 1995) (discussed in Symeonides, 1995 Survey at 183–86). 
142 Id. at 1304. 
143 See Francis, 659 A.2d at 370 n.6 (“Not only does Maryland not have the most significant 
relationship to the issue of whether [the insurer] has a duty to defend under a California 
contract, it has virtually no relationship to it other than the fact that the event that 
triggered the attempt to enforce the duty happened to take place in Maryland.”) 
144 See id. (“[There is] no support for the proposition that, in the face of a choice-of-law 
provision in the Policy that dictated California law to govern any disputes arising under the 
agreement, California would not apply its own substantive law but would instead apply 
Maryland substantive law.”). 
145 2013 WL 68717 (N.J. Super. Ct. App. Div. Jan. 8, 2013). 
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embodied a fundamental policy and New Jersey had a materially greater 
interest in applying it.146 

In Parkway Bank and Trust Co. v. Zivkovic,147 the question was 
whether a borrower could waive in advance, through a choice-of-law clause, 
the protection of Arizona’s anti-deficiency statute. The borrower was an 
Arizona domiciliary, the lender was an Illinois company, and the waiver, 
along with an Illinois choice-of-law clause, was contained in a deed of trust 
over the Borrower’s Arizona house given as security for the loan. Illinois 
law, unlike Arizona law, allowed the waiver of anti-deficiency statutes. The 
Arizona court found that the Arizona anti-deficiency statute embodied a 
significant public policy because, in addition to protecting consumers from 
financial ruin, it discourages overvaluation of the collateral by allocating the 
risk of inadequate security to lenders and thereby prevents the aggravation 
of an economic downturn. The clear implication of this finding is that the 
application of Illinois law would be contrary to a fundamental public policy 
of Arizona, and this would be a decisive factor in determining whether to 
honor the Illinois choice-of-law clause.148 

In Walbridge Aldinger Co. v. Angelo Iafrate Const. Co.,149 the contract 
between a Michigan contractor and an Indiana subcontractor for 
construction work in Indiana contained Michigan choice-of-law and choice-
of-forum clause. When the contractor sued the subcontractor in Michigan, 
the subcontractor invoked an Indiana statute providing that a “provision in 
a contract for the improvement of real estate in Indiana is void if the 
provision” makes the “contract subject to the laws of another state” or 
“requires litigation . . . in another state.”150 The Michigan court replied with 
a single sentence: “The mere fact that an Indiana statute voids a choice of 
law provision under Indiana law does not preclude Michigan courts from 

146 For other 2013 cases arising from employment contracts containing choice-of-law 
clauses, see Dill v. Cont’l Car Club, Inc., 2013 WL 5874713 (Tenn. Ct. App. Oct. 31, 2013) 
(holding that despite a Florida choice-of-law clause in an employment contract between a 
Florida employer and a Tennessee employee for work in Tennessee, Tennessee law applied 
to determine the enforceability of non-compete covenants but holding the covenants 
enforceable); Aon Risk Servs. v. Cusack, 102 A.D.3d 461, 958 N.Y.S.2d 114 (2013) (conflicting 
New York and California lawsuits between former employer, quitting employee, and new 
employer); Tradesman Int’l., Inc. v. Black, 724 F.3d 1004 (7th Cir. 2013). 
147 304 P.3d 1109 (Ariz. Ct. App. 2013) (as amended on reconsideration, Aug. 28, 2013). 
148 The Court remanded the case to the trial court for determining whether Arizona law 
would be applicable in the absence of the choice-of-law clause under Restatement 
(Second) § 188. The trial court had previously so held, but that holding was erroneously 
based on an earlier loan contracted when the borrower was domiciled in Illinois. 
149 2013 WL 3836228 (Mich. Ct. App. July 25, 2013). 
150 Id. at *3. 
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properly exercising the jurisdiction provided under Michigan law.”151 The 
case does not contain any other reference to Indiana law. 

Solotko v. LegalZoom.com, Inc.152 illustrates how a company that uses 
identical choice-of-law clauses in its multistate contracts can be vulnerable 
to being sued in a class action, although the particular company involved in 
this case managed to avoid this risk. The company inserted California 
choice-of-law clauses in all of its online contracts with customers in all 50 
states. One of these customers filed a putative class action against the 
company in Texas, alleging various violations of California law. He argued 
that, under the California choice-of-law clauses, California law should 
govern the claims of all class plaintiffs, thus satisfying one of the 
commonality requirements for class certification.  

The Texas trial court denied class certification and the court of 
appeals affirmed. Relying on Section 187(2) of the Restatement (Second), 
which is followed in Texas, the court ruled that it was the plaintiff’s burden 
to demonstrate that the application of California law would not contravene 
a “fundamental public policy” of another state that had a “materially greater 
interest” than California in applying its law. The plaintiff failed to carry this 
burden.153 

151 Id. 
152 2013 WL 3724770 (Tex. App. July 11, 2013), review denied (Dec. 13, 2013). 
153 This year did not produce any interesting conflicts involving contracts that did not 
contain choice-of-law clauses. The only exception is cases involving insurance conflicts. 
Because of space limitations, this Survey does not discuss insurance conflicts. Suffice it to 
say that, in automobile insurance conflicts, the majority of cases apply the law of the state 
of the insurance contract (i.e., where the policy was delivered and the inured was 
domiciled) rather than state of the accident. See, e.g., N.H. Ins. Co. v. Hill, 516 F. App’x 803 
(11th Cir. 2013); State Farm Mut. Auto. Ins. Co. v. Hodgkiss-Warrick, __ S.W.3d ___, 2013 
WL 5406623 (Ky. 2013); Nelson v. Nelson, 409 S.W.3d 629 (Tenn. Ct. App. 2013), appeal 
denied (Aug. 13, 2013); Allstate Fire & Cas. Ins. Co. v. Moore, 993 N.E.2d 429 (Ohio Ct. App. 
2013); Griffin v. Safeway Ins. Co., 2013 WL 3947104 (La. Ct. App. July 29, 2013); Alfa Mut. Ins. 
Co. v. Thornton, 125 So. 3d 330 (Fla. Dist. Ct. App. 2013), reh’g denied (Dec. 2, 2013); Bandy 
v. Bevins, 2013 WL 44027 (Ky. Ct. App. Jan. 4, 2013), review denied (Sept. 18, 2013). But see 
Ward v. Nationwide Assurance. Co., 2013 WL 5051677 (Ky. Ct. App. Jan. 4, 2013) (applying 
the law of the accident state and forum, under the public policy exception). For cases 
involving insurance coverage for environmental pollution, see Doe Run Res. Corp. v. 
Certain Underwriters at Lloyd’s London, 400 S.W.3d 463 (Mo. Ct. App. 2013), reh’g denied 
(May 23, 2013), transfer denied (June 25, 2013); N. Assurance. Co. of Am. v. Thomson Inc., 
996 N.E.2d 785 (Ind. Ct. App. 2013); Water Applications & Sys. Corp. v. Bituminous Cas. 
Corp., 986 N.E.2d 124 (Ill. App. Ct. 2013). For other insurance conflicts, see Mid-Continent 
Cas. Co. v. Eland Energy, Inc., 709 F.3d 515 (5th Cir. 2013) (breach of duty of good faith and 
fair dealing); Jimenez v. Monadnock Const., Inc., 970 N.Y.S.2d 577 (N.Y. App. Div. 2013) 
(disclaimer of coverage); Windmill Nursing Pavilion, Ltd. v. Cincinnati Ins. Co., __ N.E.2d 
___, 2013 IL App (1st) 122431 (Ill. App. Ct. 2013) (late notice); Ill. Nat. Ins. Co. v. Zurich Am. 
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V. TORTS 

1. Products Liability 

Pounders v. Enserch E & C, Inc.154 is a typical product liability case 
arising from exposure to asbestos. The exposure occurred at a New Mexico 
power plant where the victim, then a New Mexico domiciliary, was working 
as a welder for ten years. He later moved his domicile to Arizona where, 
twenty years later, he was diagnosed with mesothelioma, a lung cancer 
associated with exposure to asbestos. He filed a product liability suit in 
Arizona, which was later continued by his widow, against the 
manufacturers of the boilers and pumps used at the plant and against the 
plant construction company. New Mexico’s ten-year statute of repose 
barred the action, but Arizona’s statute of limitation did not. The Arizona 
Supreme Court held that the New Mexico statute applied, barring the 
action. 

The court spent a couple of pages trying to identify the state of the 
injury only to discount that contact as fortuitous. Indeed, courts are divided 
in pinpointing the time and place of the injury in cases involving exposure 
to harmful substances where the resulting injury manifests itself many years 
later. Some courts have held that the injury occurs at the time and place of 
the exposure,155 while others have held that the injury occurs at the time 
and place of manifestation.156 The court sided with the latter view, after a 
long discussion of the first Restatement’s “last event” rule and its supposed 
retention by the Restatement (Second), which Arizona follows. Thus, 
Arizona was the state of injury, but under Section 175 of the Restatement 
(Second), the law of the state of injury applies only if another state does not 
have a more significant relationship in light of the contacts listed in Section 
145 and the principles of Section 6.  

The court examined the § 145 contacts and quickly discounted the 
place of injury and the victim’s domicile. The occurrence of the injury in 
Arizona was fortuitous, the court reasoned, because the victim “could have 

Ins. Co., 969 N.Y.S.2d 11 (N.Y. App. Div. 2013) (duty to defend); QBE Ins. Corp. v. Adjo 
Contracting Corp., ___ N.Y.S.2d ___ (N.Y. App. Div. 2013) (duty to defend). 
154 306 P.3d 9 (Ariz. 2013). 
155 See, e.g., Ins. Co. of N. Am. v. Forty-Eight Insulations, Inc., 633 F.2d 1212 (6th Cir. 1980); 
Wyeth v. Rowatt, 244 P.3d 765 (Nev. 2010). In Clair v. Monsanto Co., 412 S.W.3d 295 (Mo. 
Ct. App. 2013), reh’g and/or transfer denied (Aug. 22, 2013), a product liability action filed in 
Missouri by California residents exposed to polychlorinated biphenyls (PCBs) in California, 
the court held that California law would govern the plaintiffs’ claims. However, in this case, 
both the exposure and the manifestation of the injury had occurred in California. 
156 See, e.g., Rice v. Dow Chem. Co., 875 P.2d 1213 (Wash. 1994); Celotex Corp. v. Meehan, 
523 So.2d 141 (Fla. 1988). 
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moved anywhere after leaving New Mexico.”157 The victim’s domicile in 
Arizona was also “entitled to little weight,” said the court, because “[he] 
could have moved anywhere at any time after his exposure to asbestos.”158 
Indeed, he could have, but instead he moved to Arizona, in good faith. He 
and lived there for twenty years before his death, and his widow (now the 
plaintiff) continued to live in Arizona. After also discounting the “place of 
the relationship” contact because the victim was not employed by the 
defendants, the court concluded that the only contact that mattered was 
the place of conduct, which the court placed in New Mexico. The court 
concluded that, as the state of conduct, New Mexico had “the greater 
interest” in the plaintiff’s wrongful death claim.159  

But then, realizing that such a conclusion could not be based solely 
on counting (or discounting) physical contacts, the court proceeded to 
discuss the principles of Section 6. The court concluded that the only 
relevant Section 6 principles were the policies of the forum and of the other 
involved state, New Mexico. The court had acknowledge that the forum 
state, Arizona, had “an interest in obtaining just compensation for its 
residents who suffer injury . . . and deterring wrongs against its citizens,”160 
but concluded that New Mexico had a far greater interest. New Mexico had 
an interest in “protect[ing] businesses engaging in the improvement of real 
property from liability after a fixed number of years,” and this included out-
of-state companies such as defendants because such protection “advance[s] 
the opportunity of state residents to obtain employment and the products 
and services offered by out-of-state companies.”161 

Standard Fire Ins. Co. v. Ford Motor Co.162 was decided under 
Michigan’s lex fori approach, but the court did its utmost to avoid applying 
the law of the forum, which was unfavorable to the local defendant, Ford 
Motor Company. A car that Ford designed and manufactured in Michigan 
caught fire while in the owner’s driveway in Tennessee, causing damage to 
the house. The court applied Tennessee’s ten-year statute of repose, barring 
the owner’s products liability action, which was timely under Michigan’s 
statute of limitation.  

157 Pounds, 306 P.3d at 14. 
158 Id. at 15. 
159 Id. 
160 Id. at 16. 
161 Id. (internal quotation marks omitted). 
162 723 F.3d 690 (6th Cir. 2013). 
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 Under Michigan’s lex fori approach, Michigan’s courts are supposed 
to apply Michigan law “unless a ‘rational reason’ to do otherwise exists.”163 
To determine whether such a rational reason exists, a court is to follow a 
two-step test:  

First, [the court] determine[s] if any foreign state has an interest in 
having its law applied. If no state has such an interest, the 
presumption that Michigan law will apply cannot be overcome. If a 
foreign state does have an interest in having its law applied, [the 
court] must then determine if Michigan’s interests mandate that 
Michigan law be applied, despite the foreign interests.164 

In this case, the court found that Tennessee did have an interest in 
applying its law and Michigan did not, thus rebutting the presumption in 
favor of the lex fori. The court reasoned that:  

(1) Tennessee had “an obvious and substantial interest in applying its 
statute of repose to shield manufacturers like Ford from open-ended 
liability” because Ford “generated substantial commerce in 
Tennessee and employed numerous Tennessee residents” and the car 
owner “was a Tennessee resident who sustained property damage in 
Tennessee allegedly caused by a defect in a vehicle registered and 
insured in Tennessee”;165 but  

(2) Michigan had no interest in applying its law because Michigan 
was “merely the forum state and situs of Ford’s headquarters” and 
had “no interest in affording greater rights of tort recovery to a 
Tennessee resident than would Tennessee law.”166  

The court did not explain why Tennessee had an interest in affording 
Ford protection that its home state did not provide and thereby denying 
recovery to a Tennessee domiciliary. Moreover, Michigan was not “merely” 
the situs of Ford’s headquarters, but also the place of the wrongful 
conduct—the place of the negligent design, manufacture, and failure to 
warn. Even so, said the court harkening back to the lex loci delicti days, 

163 Sutherland v. Kennington Truck Serv., Ltd., 562 N.W.2d 466, 471 (Mich. 1997). 
164 Id. 
165 Standard Fire, 723 F.3d at 697. 
166 Id. at 698. Late in the opinion, the court acknowledged that “Ford’s commercial 
activities in Michigan dwarf those in Tennessee” and “Michigan’s interests in this litigation 
are understated[,]” but concluded that “Michigan’s interests are not such as to ‘mandate’ 
that Michigan law be applied despite Tennessee’s interest.” Id. at 699. 

34 
 

                                                      



 
SYMEONIDES 27TH ANNUAL CHOICE-OF-LAW SURVEY 2013 
 
Michigan was not the “place of the wrong” because it was not “the place 
where the last event necessary to create liability occurred.”167 

The only reason one cannot be too critical of this particular court is 
that this was a federal court sitting in diversity jurisdiction and thus was 
obligated to follow Michigan state court precedents. As readers of these 
annual surveys know, Michigan courts are notorious in applying Michigan 
law when it favors local litigants and finding a non-”rational reason” to 
apply foreign law when it disfavors foreign litigants. In fact, as this court 
pointed out, three Michigan cases had reached the same result in virtually 
identical circumstances.168 Only one similar case reached the opposite 
result,169 but that was a federal case and this court had to discount it.170 
Even so, the court could have done less damage to proper choice-of-law 
analysis by not repeating the inaccuracies about state interests from the 
state court precedents. Of all the reasons one might invoke for applying 
Tennessee law in this case, Tennessee’s “interest” is not one of them. 

2. Cross-Border Torts in New York 

 The New York Court of Appeals, the court that started and led the 
American choice-of-law revolution, has never had an opportunity to 
articulate solutions for tort conflicts in which the conduct and the injury 
occur in different states (cross-border torts). Most of the tort conflicts that 
the court encountered since its 1963 abandonment of the lex loci delicti rule 
in Babcock v. Jackson171 involved intra-state torts. In Neumeier v. Kuehner, 172 
the court articulated choice-of-law rules for guest-statute conflicts, which 
by definition involve only intrastate torts, and Schultz v. Boy Scouts of Am., 
Inc.173 extended those rules to other loss-distribution conflicts. Although 
the tort involved in Schultz had significant cross-border elements, the court 

167 Id. at 698. 
168 See Mitchell ex rel. Mitchell v. McNeilus Truck & Mfg., Inc., 2012 WL 5233630 (Mich. Ct. 
App. 2012) (discussed in Symeonides, 2012 Survey, 265-66); Hall v. Gen. Motors Corp., 582 
N.W.2d 866 (Mich. Ct. App. 1998) (discussed in Symeonides, 1998 Survey, 375-77); Farrell v. 
Ford Motor Co., 501 N.W.2d 567 (Mich. Ct. App. 1993) (discussed in Symeonides, 1993 
Survey, 628-69). 
169 See Mahne v. Ford Motor Co., 900 F.2d 83 (6th Cir. 1990) (discussed in Symeonides, 1993 
Survey, 629-30). 
170 See Standard Fire, 723 F3d at 696 (“[I]it is apparent that our opinion in Mahne . . . 
accorded the [lex fori] presumption greater weight than have subsequent decisions of the 
Michigan courts.”). 
171 191 N.E.2d 279 (N.Y. 1963). 
172 286 N.E.2d 454, 457–58 (N.Y. 1972). 
173 480 N.E.2d 679 (N.Y. 1985). 
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treated it as an intrastate tort, agreeing with the parties who placed the 
“locus of the tort” in New York.174 The court said:  

As for the locus of the tort, both parties and the dissent implicitly 
assume it is New York because most of [the defendant’s] acts were 
committed here. Under traditional rules, the law of the place of the 
wrong governs all substantive issues in the action, but when the 
defendant’s negligent conduct occurs in one jurisdiction and the 
plaintiff’s injuries are suffered in another, the place of the wrong is 
considered to be the place where the last event necessary to make 
the actor liable occurred. Thus, the locus in this case is determined 
by where the plaintiffs’ injuries occurred.175 

The court did not apply New York law in either the action against the 
Boy Scouts or the action against the Franciscans. Yet, many lower courts, 
apparently ignoring the italicized phrase “[u]nder traditional rules,”176 have 
assumed that the above-quoted excerpt amounted to a return to the lex loci 
delicti rule for all cases that the Neumeier rules do not cover or do not 
resolve.177  

This misunderstanding can affect the outcome: (a) in all cross-
border torts of the conduct-regulation category, because the Neumeier rules 
are inapplicable to this category, and (2) in certain cross-border loss-
distribution conflicts in which the Neumeier rules lead to contradictory 

174 Schultz involved tortious acts that had occurred in two states, New York and New Jersey, 
and had produced injuries in both of those states, but primarily in New Jersey. Rather than 
discussing the problem such a split between conduct and injury might present to the 
application of the Neumeier rules, the Schultz court designated one of the two states, New 
York, as the “locus of the tort,” thus providing plaintiffs with a fighting chance to argue for 
the application of New York law. This designation, however, did not affect which of the 
Neumeier rules was applicable to the case or the outcome of the case. For the defendant 
Boy Scouts, a determination that the tort had occurred in New Jersey, rather than New 
York, would have made the case a false conflict that would be governed by the law of New 
Jersey because both parties were domiciled in that state. For the defendant Franciscan 
Brothers, a determination that the tort had occurred in New Jersey again would have led to 
the application of New Jersey law under the third Neumeier rule, rather than under the 
escape from that rule, as had occurred in the actual case. 
175 Id. at 682–83 (internal citations omitted) (emphasis added). 
176 The italicized phrase suggests that the Schultz court was merely describing the 
traditional rules that the court had earlier abandoned, rather than announcing a “rule” for 
cross border torts. 
177 See, e.g., Bankers Trust Co. v. Lee Keeling & Assocs., Inc. 20 F.3d 1092 (10th Cir. 1994) 
(decided under New York conflicts law; loss-distribution case involving the internal 
conflict between Neumeier Rule 2(a) and 2(b)); Venturini v. Worldwide Marble & Granite 
Corp., 1995 WL 606281 (S.D.N.Y. 1995), Mihalic ex rel. Estate of Johnson v. K-Mart of 
Amsterdam, 363 F. Supp. 2d 394 (N.D.N.Y 2005). 
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results.178 Two cases decided in 2013 illustrate the difficulty courts 
encounter in cross-border tort conflicts of the first category under New 
York conflicts law. The two cases involved actions brought against banks 
operating in New York by the families of persons killed in terrorist attacks 
in Israel. The families alleged that the banks breached a legal duty to them 
by facilitating the transfer of money to the terrorist groups that carried out 
the attacks. Under Israeli law, the banks could be held accountable under 
these circumstances, whereas under New York law a bank did not have a 
legal duty to non-customers from intentional torts committed by its 
customers.  

In the first case, Licci ex rel. Licci v. Lebanese Canadian Bank, SAL 
(Licci I),179 the Second Circuit held that New York law, rather than Israeli 
law, would govern. The court discounted the fact that the injury had 
occurred in Israel and found that New York had “the greatest interest in 
regulating behavior within its borders.”180 In the second case, Elmaliach v. 
Bank of China Ltd.,181 New York’s Appellate Division disagreed with the 
Second Circuit and held that Israeli law would govern a substantively 
similar case.182 The Appellate Division acknowledged New York’s interest in 
regulating banks operating in New York, and added that “having been the 
target of several terrorist attacks,” New York had “a great interest in 
combating terrorism, including its financial aspects.”183 However, the court 
found that as the plaintiffs’ domicile and the place of the injuries, Israel had 
“a very strong interest in protecting its citizens and residents, who were the 
intended targets of the terrorist attacks inside Israeli territory,”184 and that 
interest was greater than New York’s.185 

178 For discussion of these contradictions, see SYMEON C. SYMEONIDES, THE AMERICAN 
CHOICE-OF-LAW REVOLUTION: PAST, PRESENT, AND FUTURE 108-14 (2006). 
179 672 F.3d 155 (2012) (discussed in Symeonides, 2012 Survey, 276-77). 
180 Licci, 672 F.3d at 158. 
181 971 N.Y.S.2d 504 (N.Y. App. Div. 2013). 
182 The plaintiffs alleged that the defendant Bank of China wired large sums of money from 
its New York branch to a bank account in China knowing that the fund would then be 
wired to a terrorist group in Israel. 
183 Elmaliach, 971 N.Y.S.2d at 514. 
184 Id. 
185 Id. at 516 (“[W]e hold that Israel, the location of the plaintiffs’ injuries, has the greater 
interest in seeing its laws enforced, and Israeli law should govern this action.”). The court 
also denied the defendant’s motion to dismiss the action on forum non conveniens 
grounds in favor of litigation in China.  
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The Appellate Division then explained why it disagreed with the 
Second Circuit’s decision to apply New York law, noting that the Second 
Circuit “did not address the rule that when the plaintiff and defendant are 
in different jurisdictions, it is the place of the last event necessary to cause 
the injury, here [Israel], that is considered to have the greater interest.”186 
The Appellate Division extracted this “rule” from the above quoted excerpt 
from Schultz.187  

In Licci ex rel. Licci v. Lebanese Canadian Bank, SAL (Licci II),188 the 
Second Circuit had a second opportunity to reconsider the matter and 
reaffirmed its earlier interpretation of New York conflicts law in Licci I. The 
Second Circuit found that the Appellate Division “misapplied the Schultz 
rule by failing to give effect to the distinction between the two different 
kinds of tort-law rules for choice-of-law purposes” and by “read[ing] Schultz 
to require a ‘place of injury’ rule.”189 Noting that the New York Court of 
Appeals has yet to encounter a conduct-regulation conflict arising from a 
cross-border tort, the Second Circuit disagreed with the Appellate 
Division’s view that in such conflicts the law of the place of injury 
“ordinarily or always” governs.190 Instead, the Second Circuit concluded that 
in cross-border conduct-regulation conflicts, “it is the place of the allegedly 
wrongful conduct that generally has superior ‘interests in protecting the 
reasonable expectations of the parties who relied on [the laws of that place] 
to govern their primary conduct and in the admonitory effect that applying 
its law will have on similar conduct in the future.’”191  

Eventually, the New York Court of Appeals will have to take a 
position on this question. At least until that court provides the authoritative 
answer, academic authors can speculate about the proper answer. It seems 
that both the Second Circuit and the Appellate Division were half right and 
half wrong. The Appellate Division was wrong to extract an a priori place-
of-injury rule from the Schultz dictum. And the Second Circuit was right to 
disregard that dictum and apply a freer analysis. However, for the same 
reasons that the Appellate Division was wrong to conclude that the law of 
the state of injury should always govern cross-border conduct-regulation 
conflicts, the Second Circuit was also wrong to conclude that the state of 
conduct necessarily has a greater interest in applying its law than the state 

186 Id. at 515–16. 
187 See supra text at note 175.  
188 ___ F.3d ____, 2013 WL 5700963 (2d Cir. 2013). 
189 Id. at ___ *3. 
190 Id. at __ *5.  
191 Id. at __ *4 (quoting Schultz v. Boy Scouts of Am., 480 N.E.2d 679, 684–85 (N.Y. 1985)). 
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of injury. The proper answer to this question depends on the content of the 
laws of the two states. 

The position of the Second Circuit is the correct one only in those 
cases in which the state of conduct has a higher standard of conduct than 
the state of injury, and the tortfeasor’s conduct violates the standards of the 
first state but not those of the second state. Under the assumptions of 
interest analysis, these cases present the false conflict paradigm because 
only the state of conduct has an interest in applying its law. That state has 
an interest in applying its conduct-regulating rules to police and deter 
conduct occurring within its territory and violating its law, even if the 
injury occurs outside its borders. Indeed, the effectiveness of these rules 
would be undermined if they were not applied to out-of-state injuries. 
Conversely, the state of injury has no countervailing interest in applying its 
more lenient conduct-regulating rules because those rules are designed to 
protect conduct within, not outside, that state. Indeed, as documented in a 
comprehensive study of judicial decisions in states that have abandoned the 
lex loci delicti rule, in 83 percent of cases involving this pattern, courts have 
applied the law of the state of conduct.192  

 Conversely, the position of the Appellate Division is correct only in 
those cases in which the state of conduct does not consider the tortfeasor’s 
conduct tortious, but the state of injury considers it tortious or imposes a 
more exacting or “higher” standard than the state of conduct. These cases 
present the true conflict paradigm because each state has an interest in 
applying its law. The conduct state has an interest in protecting conduct 
that occurs within its territory and is lawful there, while the state of injury 
has an interest in preventing injuries within its territory caused by conduct 
considered unlawful there. On balance, the application of the pro-plaintiff 
law of the state of injury is appropriate—if the circumstances are such that 
the tortfeasor should have foreseen the occurrence of the injury in that 
state and, thus, the possibility that its law may be applied. The 
aforementioned study has found that in 87 percent of the cases involving 
this pattern, American courts that have abandoned the lex loci rule have 
applied the pro-plaintiff law of the state of injury, but in all of those cases 
the occurrence of the injury in that state was objectively foreseeable.193 

Returning to Licci and Elmaliach, if in fact New York law would not 
consider the bank’s acts tortious but Israeli law would, then both cases 
would fall within the second pattern identified above, namely the true 
conflict pattern. In such a case, a proper choice-of-law analysis should focus 

192 See Symeon C. Symeonides, Choice of Law in Cross-Border Torts: Why Plaintiffs Win and 
Should, 61 HASTINGS L.J. 337, 353–61 (2009). 
193 See id. at 368–74. 
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on whether the circumstances were such that the bank should have 
foreseen the occurrence of the Israeli injuries. If the answer to that question 
is affirmative, then the application of Israeli law would be entirely 
defensible, indeed appropriate. 

The above analysis suggests that the law of the state of conduct 
should govern conduct-regulation conflicts, unless the injury occurs in 
another state that has a higher standard of conduct and the occurrence of 
the injury in that state was objectively foreseeable. Obviously, this is very 
much a pro-plaintiff result because it leads to the application of whichever 
of the two laws has the higher standard of conduct. But, as noted above, 
this is precisely the result that the vast majority of American courts in the 
non-traditional states have reached, regardless of which modern 
methodology they follow. Moreover, this is also the result provided by the 
vast majority of choice-of-law codifications adopted in the last 50 years. As 
a recent study documents, 52 out of the 73 codifications (or 71 percent) 
adopted during this period authorize the application of the law of either the 
place of conduct or the place of injury, whichever favors the victim. They do 
so by either choosing the more favorable of the two laws or by allowing the 
tort victim to choose between them.194 Included in this group are the two 
American codifications of Louisiana195 and Oregon.196 

3. Wrongful Death Damages and Beneficiaries 

194 For documentation and discussion, see SYMEON C. SYMEONIDES, CODIFYING CHOICE OF 
LAW AROUND THE WORLD: AN INTERNATIONAL COMPARATIVE ANALYSIS 59-67 (2014). Some of 
these codifications authorize this choice only in certain categories of cross-border torts, 
but some codifications do not even provide the objective foreseeability defense noted in 
the text above.  
195 LA. CIV. CODE ANN. art. 3543 (2013) provides for the application of the law of the state of 
conduct, unless the state of injury has a higher standard of conduct and the occurrence of 
the injury in that state was objectively foreseeable, in which case the law of the state of 
injury governs. This provision is subject to exceptions. For a discussion by its drafter, see 
Symeon C. Symeonides, Louisiana’s New Law of Choice of Law for Tort Conflicts: An 
Exegesis, 66 TUL. L. REV. 677, 713-14 (1992). Article 40 of the Puerto Rico draft codification is 
substantively identical. 
196 OR. REV. STAT. § 15.440(c) (2013) provides that, in cross-border torts (other than products 
liability), the law of the state of conduct governs. However, this provision also allows the 
application of the law of the state of injury if: (1) the activities of the tortfeasor were “such 
as to make foreseeable the occurrence of injury in that state”; and (2) the victim “formally 
requests the application of that state’s law by a pleading or amended pleading.” In such a 
case, the request “shall be deemed to encompass all claims and issues against the particular 
defendant.” Id. This provision is subject to an escape. For a discussion by the drafter, see 
Symeon C. Symeonides, Oregon’s New Choice-of-Law Codification for Tort Conflicts: An 
Exegesis, 88 Ore. L. Rev. 963, 1022-32 (2009). 
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The Restatement (Second) has two separate sections for determining 
(1) who may bring the wrongful death action (§ 179); and (2) how to 
distribute the wrongful death recovery between or among the beneficiaries 
(§ 177). Both sections refer to Section 175, which provides that the 
applicable law is the law of the state of injury, “unless with respect to the 
particular issue, some other state has a more significant relationship under 
the principles stated in § 6.”197 In explaining the “unless” clause, the 
Restatement comments state that, when the decedent and the beneficiaries 
are domiciled in the same state, then “ordinarily at least, the wrongful death 
statute of this state should be applied to determine the person, or persons, 
who may bring the action,”198 and “how the recovery . . . should be 
distributed.”199 Schippers v. United States200 and Showley v. Kelsey201 
involved these issues, but neither case applied the law of the state in which 
the decedent and all the beneficiaries were domiciled.  

Schippers involved four wrongful death actions filed against the 
federal government under the Federal Tort Claims Act (FTCA) and arising 
from the death of two Florida domiciliaries who died in a Texas helicopter 
crash after the pilot received erroneous instructions from federal air traffic 
controllers operating in Texas. Two of the actions were filed by the estate 
representatives, the third one by the adult daughter of one of the victims, 
and the fourth by the mother of the other victim.202 Under Florida law, the 
two individual plaintiffs were not eligible for the wrongful death action, 
which could only be brought by the estate representative, but they could 
share in a limited way in the proceeds of the action. Also, neither the estate 
nor the individual plaintiffs could recover for the decedent’s pre-death pain 
and suffering (survival action). Under Texas law, the two individual 
plaintiffs were eligible to bring the wrongful death action on their own 
behalf and to recover to the full extent of their losses. Moreover, both they 
and the estate could recover for the decedent’s pre-death pain and 
suffering. The district court applied Florida law to “all issues” and the two 
individual plaintiffs appealed, while the estate accepted a settlement.  

197 RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 175 (1971) [hereinafter RESTATEMENT 
(SECOND)]. 
198 Id. § 179 cmt. c. 
199 Id. § 177 cmt. b. 
200 715 F.3d 879 (11th Cir. 2013) (FTCA action decided under Texas conflicts law). 
201 991 N.E.2d 1017 (Ind. Ct. App. 2013). 
202 The first two actions were filed in Florida and the latter two in Texas, but they were 
transferred to Florida and consolidated for trial with the first two actions. 

41 
 

                                                      



 
SYMEONIDES 27TH ANNUAL CHOICE-OF-LAW SURVEY 2013 
 
 On appeal, the federal government argued that the individual 
plaintiffs lacked the “capacity to sue” because, under Rule 17 of the Federal 
Rules of Civil Procedure, this issue is governed by the law of the plaintiff’s 
domicile, Florida. The court agreed with this characterization,203 but held 
that the FTCA displaces this rule by commanding that the applicable law 
must be chosen under the conflicts law of the state in which the negligent 
act or omission occurred, here Texas.204 The court then proceeded to 
determine the applicable law under the Restatement (Second), which Texas 
follows. Without any reference to the specific sections that the Restatement 
provides for wrongful death actions (i.e., §§ 175, 177, 179) or to the policies of 
the all-important Section 6, the court considered only the four contacts 
listed in Section 145. Two of those contacts (the negligent conduct and the 
resulting death) occurred in Texas. The court also assigned to Texas the 
third contact—the relationship between the parties—without explaining 
which relationship it had in mind. That left the parties’ domiciles. The court 
did not assign a domicile to the defendant (the federal government), but 
did discuss the defendant’s argument that the law of Florida should govern 
because all of the plaintiffs and the decedents were domiciled there. Relying 
on an Eleventh Circuit precedent, the court rejected the argument, 
reasoning that: 

[E]ven though all of the beneficiaries are Florida residents, Florida 
has little interest in applying its law on this particular issue. Because 
limiting potential beneficiaries limits recovery—which appears to be 
what will happen in this case if Florida law is held to apply to 
damages—and because the “only purpose” of limiting the 
beneficiaries is to protect defendants—which should not be applied 
when the defendant, as here, is a non-domiciliary—the domicile of 
the plaintiffs is entitled to little weight in the choice-of-law analysis. 

In sum, three of the “most significant relationship test” factors 
identified in Restatement § 145 clearly point to Texas, while the 
fourth “should be discounted” and is entitled to little weight on the 
facts of this particular case. Consequently, the law of Texas controls 
as to both liability and damages.205 

 Thus, Texas won by 3 to 1, but the court’s analysis did not fare as 
well. For example, it is not always true that “the ‘only purpose’ of limiting 
the beneficiaries is to protect defendants.” Sometimes, the exclusion of 

203 The concurring opinion found that the question was not whether the individual 
plaintiffs had the capacity to sue, but rather whether they had a cause of action.  
204 See Richards v. United States, 369 U.S. 1, 9 (1962). 
205 Schippers, 715 F.3d at 890 (footnote omitted). 
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some beneficiaries inures to the benefit of the remaining beneficiaries (and 
sometimes the estate’s creditors) by increasing the percentages of the latter, 
without increasing the amount the defendant has to pay. This is true, for 
example, of the survival action for the decedent’s pre-death pain and 
suffering. Conversely, the inclusion of some beneficiaries may displace 
other beneficiaries. This case did not present the scenario of direct 
competition between two classes of beneficiaries but it did result in unequal 
treatment of the two classes. The two individual plaintiffs recovered for the 
decedents’ pain and suffering under Texas law, whereas the other family 
members receiving through the estate were limited to the lesser recovery 
provided by Florida law.  

Unlike Schippers, Showley presented the scenario of direct 
competition between two classes of wrongful death beneficiaries: the 
decedent’s husband on the one hand, and the decedent’s daughter (who 
was not the husband’s daughter) on the other. Both of them, as well as the 
decedent, were domiciled in Indiana. The other involved state was Rhode 
Island, where a Rhode Island defendant had manufactured a product that 
caused the decedent’s death in Indiana, and where her husband sued the 
manufacturer. The manufacturer agreed to a $292,000 settlement. Under 
Indiana law, all of this amount would belong to the husband, whereas 
under Rhode Island it would belong to the daughter.  

The Indiana court, where the dispute between the beneficiaries was 
litigated, held that Rhode Island law should govern the distribution of the 
proceeds. The court relied on an Indiana case, which had quoted the 
following statement from a commercial digest: 

[I]t may be taken as thoroughly established that the law of the forum 
will govern if the question for determination involves the remedy or 
procedure, except where the remedy prescribed by the foreign law 
which is the basis of the right sought to be enforced is so inseparable 
therefrom that it must also be enforced in order to preserve the 
integrity of the substantive right.206 

The court concluded that the “except” clause applied in this case 
because the distribution of the recovery was inseparable from the recovery. 
Why? Because Rhode Island law (unlike Indiana law) allowed punitive 
damages and, the court assumed, the settlement included such damages. 
The court concluded that, “[b]ecause a recovery only exists under the law of 
Rhode Island, its distribution cannot be separated and must be enforced in 

206 Showley v. Kelsey, 991 N.E.2d 1017, 1020 (Ind. Ct. App. 2013) (quoting Matter of Estate of 
Bruck, 632 N.E.2d 745, 748–49 (Ind. Ct. App. 1994) (quoting 15A CORPUS JURIS SECUNDUM, 
Conflict of Laws § 9)). 
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accordance with Rhode Island statute in order to preserve the integrity of 
the underlying substantive right.”207 

 A dissenting judge noted that, “between the two prospective takers,” 
the daughter was “the more sympathetic figure,”208 but concluded that 
under Indiana’s choice-of-law approach as well as under the Restatement 
(Second)’s comments quoted above, Indiana law should govern the 
proceedings, because Indiana was both the place of the injury and the 
domicile of decedent and all beneficiaries. Moreover, if the Rhode Island 
lawsuit had proceeded to trial, the Rhode Island court probably would have 
applied Indiana law. 

Indeed, sympathies to individual litigants should not negate the fact 
that this was a classic false conflict in which only Indiana had a legitimate 
claim to apply its law. Rules designating the wrongful death beneficiaries 
reflect the value judgments of a particular society as to who is closer to the 
decedent and thus suffers the greatest loss. These value judgments properly 
belong to the society in which the decedent and the beneficiaries live, not 
another society, even if in the individual recipient appears unsympathetic. 

Waranka v. Wadena Ins. Co.209 did not involve competing 
beneficiaries. The decedent’s wife was the sole beneficiary under the laws of 
both Wisconsin, the state in which she and her husband were domiciled, 
and Michigan, the state in which the husband was killed in a snowmobiling 
accident. Rather, the dispute centered on the amount of damages, which 
was more generous under Michigan law than under Wisconsin law. This 
case was almost identical with the well-known case Hughes v. Fetter.210 The 
Wisconsin wrongful death statute consists of two provisions enacted 
together in 1857. The first provision, now Wis. Stat. § 895.03, established for 
the first time a cause of action for wrongful death but provided that “such 
action shall be brought for a death caused in this state [Wisconsin].”211 The 
second provision, Wis. Stat. § 895.04, defined the beneficiaries of the action 
and the available damages and limitations.  

207 Showley, 991 N.E.2d at 1021. The court also noted that under Indiana law “when the 
decedent leaves no surviving spouse, . . . only medical, funeral, and administrative expenses 
may be awarded; while under Rhode Island statute a wrongful death action may be 
brought for the benefit of survivors other than dependents and spouses.” However, in this 
case there was a surviving spouse, although he died by the time of the settlement but after 
his wife’s death. 
208 Id. at 1024 (Brown J., dissenting). Because in the meantime the decedent’s husband had 
also died, the other prospective taker was his son from another marriage. 
209 832 N.W.2d 133 (Wis. Ct. App. 2013). 
210 341 U.S. 609 (1951). 
211 WIS. STAT. § 895.03 (2013). 
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The Wisconsin trial court and the court of appeals agreed that, 
because of the geographical limitation of § 895.03, the wife did not have an 
action under Wisconsin law, and that, under Hughes, Wisconsin must give 
full faith and credit to the Michigan wrongful death statute. The two courts 
disagreed on whether § 895.04 was applicable. The trial court held so, the 
defendants appealed, and the court of appeals reversed. After examining the 
history of the two provisions and the way they had been interpreted by 
several Wisconsin cases, the court of appeals concluded that the two 
provisions were part of a single legislative package and intended to be 
applied together and only to deaths occurring in Wisconsin. In this case, 
because the death had occurred in Michigan, Wis. Stat. § 895.03 was 
inapplicable and consequently § 895.04 was also inapplicable. Thus, the 
Michigan wrongful death statute applied in its entirety, both in granting the 
plaintiff a cause of action and in defining the heads and amounts of 
damages. 

4. Foreign Injuries and Forum Non Conveniens (FNC) 

Cortez v. Palace Resorts, Inc.212 is an interesting case in which the 
Florida Supreme Court, somewhat uncharacteristically but appropriately, 
reversed the lower court’s forum non conveniens (FNC) dismissal. The 
plaintiff, a California domiciliary, was injured in defendant’s resort in 
Mexico.213 Florida was the defendant’s principal place of business and the 
plaintiff offered credible evidence that her injury was the result of 
defendant’s conduct in Florida. Despite these Florida contacts, the lower 
court dismissed the action on FNC grounds, reasoning that the plaintiff’s 
choice of forum was not entitled to a strong presumption of deference 
because she was not a Florida domiciliary.  

The Florida Supreme Court reversed, holding that, “except where the 
plaintiff is from another country, the presumption in favor of the plaintiff’s 
initial choice of forum is always entitled to great deference.”214 Indeed, said 
the court, “it is difficult to understand how or why a United States plaintiff’s 
choice of a United States forum can or should be overcome in favor of a 
forum in another country, thereby effectively denying that plaintiff access 
to United States courts.”215 The court concluded that a United States citizen 

212 123 So.3d 1085 (Fla. 2013), reh’g denied (Oct. 1, 2013). 
213 For another case involving injuries occurring in Mexico, see Day v. Amor Ministries, 2013 
WL 709660 (Ariz. Ct. App. Feb. 26, 2013). The plaintiff was an Arizona volunteer who was 
injured in Mexico while working for his Arizona church organization (the defendant). The 
court applied Arizona law.  
214 Cortez, 123 So.3d at 1096 (emphasis added). 
215 Id. at 1094. 
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“should not be forced to litigate her claim in a foreign country absent strong 
countervailing interests, which are not present in this case, that tip the 
balance in favor of the Florida [d]efendants.”216 

The second error in the lower court’s decision was that it treated the 
case “as though it had no connection with Florida,” although the lawsuit 
alleged “conduct arising from actions committed in Florida”217 and the 
Florida defendants “ha[d] their operational, managerial, and marketing 
headquarters in Miami.”218 The court noted that Florida had many interests 
in providing a forum, including an interest in “ensuring that harmful 
actions originating in Florida, which may violate duties imposed by Florida 
law, are properly addressed in Florida courts,” and in “permitting [plaintiff], 
a United States citizen, to maintain an action against United States 
corporations in a United States forum—especially where the lawsuit’s 
connection to Florida justifies Florida’s commitment of judicial time and 
resources to the case.”219 

In two other cases arising from injuries in foreign resorts and 
decided by federal courts in Florida, the American plaintiffs did not fare as 
well. In the first case, McLane v. Marriott Intern., Inc. (McLane II),220 the 
district court twice dismissed on FNC grounds the action of American 
plaintiffs injured in Costa Rica.221 The Eleventh Circuit reversed the district 

216 Id. at 1096. See also id. (“[B]efore denying a United States citizen access to the courts of 
this country, the reviewing court must require positive evidence of unusually extreme 
circumstances, and should be thoroughly convinced that material injustice is manifest.”) 
(Internal quotation marks omitted).  

In Kisano Trade & Invest Ltd. v. Lemster, ___ F.3d ___, 2013 WL 6501170 (3d Cir. 
2013), the plaintiff, an Israeli citizen, argued that his choice of an American forum was 
entitled to the same deference as that of an American plaintiff because a U.S.–Israel treaty 
provided that nationals of either country shall be accorded national treatment with respect 
to access to courts. Relying on a Second Circuit precedent, the Third Circuit rejected the 
argument, concluding that foreign citizens “are only entitled, at best, to the lesser 
deference afforded a U.S. citizen living abroad who sues in a U.S. forum.” Id. at *3 (internal 
quotation marks omitted). The court reasoned that the focus of FNC analysis is “not the 
citizenship or residence of the parties, but the convenience of the forum,” and that the 
reason for giving a foreign plaintiff’s choice less deference “is not xenophobia, but merely a 
reluctance to assume that the choice is a convenient one.” Id. at *3, *4 (internal quotation 
marks omitted). 
217 Cortez, 123 So.3d at 1096. 
218 Id. at 1097 (internal quotation marks omitted). 
219 Id. (internal quotation marks omitted). The court also expressed doubts on whether 
Mexico provided an adequate alternative forum for the particular cause of action.  
220 ___ F. App’x ____2013 WL 6482012 (11th Cir. 2013). 
221 In the second case, Goldstein v. Hard Rock Cafe Int’l. (USA), Inc., 519 F. App’x 653 (11th 
Cir. 2013), which involved an American plaintiff injured at a Dominican Republic hotel, the 
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court, noting that the presumption in favor of the plaintiff’s choice of forum 
“is at its strongest when plaintiffs are U.S. citizens, and nowhere did the 
district court point to unusually extreme circumstances or manifest extreme 
injustice that would merit denying a U.S. citizen access to U.S. courts.”222 
Upon remand, the district court reinstated its earlier FNC dismissal,223 but 
this time it provided a more detailed analysis of the private and public 
interest factors of the Gilbert-Reyno FNC test.224 The Eleventh Circuit 
affirmed the dismissal, finding no abuse of discretion. Among other 
reasons, Florida did not have the connections it had in the Cortez case, the 
hotel’s liability, if it existed, would be derivative because the plaintiffs were 
injured off premises while on a fishing boat operated by a person loosely 
affiliated with the hotel, and that person, as well as other witnesses, could 
not be compelled to testify in the United States. 

DiFederico v. Marriott Int’l., Inc.225 was a wrongful death action filed 
by the widow of an American civilian contractor of the U.S. State 
Department who was killed in a terrorist attack on the Marriott Islamabad 
Hotel in Pakistan, which was owned and operated by a Pakistani franchisee. 
The widow sued the franchisor Marriot International (Marriott) at its 
principal place of business, Maryland, alleging that Marriot had full control 
over security at the Islamabad hotel and failed to provide adequate security. 
The trial court dismissed the action on FNC grounds in favor of litigation in 
Pakistan, but the Fourth Circuit reversed.  

The court offered two grounds for reversal. First, the Pakistani 
statute of limitations had expired, thus rendering Pakistan an unavailable 
forum. Marriott did offer to waive the statute of limitation defense, but the 
Pakistani statute apparently did not allow the waiver.226 Under established 

Eleventh Circuit affirmed the lower court’s FNC dismissal. It is unclear from the case 
whether Florida had any connections with the case, other than the jurisdictional nexus. 
The plaintiff conceded that the Dominican Republic provided an adequate alternative 
forum. 
222 McLane v. Los Suenos Marriott Ocean & Golf Resort (McLane I), 476 F. App’x 831, 833 
(11th Cir. 2012), reversing McLane v. Marriott Int’l., Inc., 777 F. Supp. 2d 1302 (S.D. Fla. 
2010). 
223 See McLane v. Marriott Intern., Inc., 2013 WL 1810649 (S.D. Fla. Apr. 30, 2013), affirmed 
by the opinion discussed in the text. 
224 See Piper Aircraft Co. v. Reyno, 102 S. Ct. 252 (U.S. 1981); Gulf Oil Corp. v. Gilbert, 67 S. 
Ct. 839 (U.S. 1947). 
225 714 F.3d 796 (4th Cir. 2013). 
226 The statute provided that “every suit instituted . . . after the period of limitation 
prescribed . . . shall be dismissed although limitation has not been set up as a defence.” Id. 
at 801 (quoting Pakistan’s Limitation Act, Act No. IX of 1908). 
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precedent known as the Compania Naviera exception,227 a plaintiff may not 
render a foreign forum unavailable by making a deliberate and tactical 
decision to allow the foreign statute of limitations to expire in order to 
avoid an FNC dismissal in her preferred forum. In this case, there was no 
evidence that the plaintiff deliberately maneuvered to avoid trying the case 
in Pakistan. 

Second, the trial court did not give “increased deference” to the 
plaintiff’s choice of her “home forum,” which, in the case of U.S. citizens, is 
“any federal district in the United States.”228 “A citizen plaintiff’s choice,” 
said the court “should be overridden only when the defendant establish[es] 
such oppressiveness and vexation to a defendant as to be out of all 
proportion to plaintiff’s convenience, which may be shown to be slight or 
nonexistent.”229  

 The Fourth Circuit then evaluated all the private and public interest 
factors of the Gilbert-Reyno FNC test. In evaluating the “convenience of the 
parties” factor, the court pointed out the fear and emotional trauma the 
plaintiff would experience if forced to litigate in Pakistan. For example, the 
evidence showed the heightened risks facing Americans who travel in 
Pakistan and suggested that the plaintiff would have to hire bodyguards at 
great expense. The court concluded that that “it would be a perversion of 
justice to force a widow and her children to place themselves in the same 
risk-laden situation that led to the death of a family member.”230 

The court found that the other FNC factors, such as access to sources 
of proof, the availability of compulsory process and the costs of witnesses, 
and the local interest in having localized controversies decided at home did 
not weigh heavily in favor of dismissal. The court noted that there was 
“inherent convenience to bringing this case in [Marriott’s] legal backyard” 
and that “to the extent that Americans recognize and utilize the Marriott 
brand, Americans have a localized interest in resolving a dispute related to 
Marriott.”231 

Finally, regarding the choice-of-law question, the court 
acknowledged that, under the lex loci delicti rule followed in Maryland (the 
forum state), the court would likely apply Pakistani law. However, the court 

227 See Compania Naviera Joanna SA v. Koninklijke Boskalis Westminster NV, 569 F.3d 189 
(4th Cir. 2009). 
228 DiFederico, 714 F.3d at 803. 
229 Id. (internal quotation marks omitted). 
230 DiFederico, 714 F.3d at 805. 
231 Id. at 807. 
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disputed the trial court’s assertion that applying Pakistani law would be a 
“daunting, burdensome task.”232 While applying foreign law might pose a 
burden, “it is not enough to push the balance strongly in favor of Marriott 
in the overall inquiry. . . . This is precisely the kind of work American judges 
perform on a daily basis.”233 

Siegel v. Global Hyatt Corp.234 involved similar facts and issues as 
DiFederico, but came out the other way. The families of the victims of a 
terrorist attack at a Hyatt hotel in Amman, Jordan, sued the Hyatt 
franchisor at the location of its corporate headquarters in Cook County, 
Illinois, alleging that Hyatt’s decisions in Illinois led to inadequate security 
at the Amman Hyatt, which was operated by a Jordanian franchisee. One 
possible difference with DiFederico is that, apparently, the Siegel plaintiffs 
were not American citizens, although the case does not disclose their 
domicile other than to say that they did not reside in Cook County. The 
trial court found that all the private and public interest factors of the FNC 
test favored dismissal of the action in favor of Jordan and the intermediate 
court affirmed. The court concluded, inter alia, that Jordanian law would 
govern the action, a conclusion that is not beyond question considering 
that Illinois follows the Restatement (Second) and the crux of the plaintiffs’ 
case was Hyatt’s conduct in Illinois.235 

In Lisby v. PACCAR, Inc.,236 a Washington trial court imposed an 
unusual condition for granting a FNC dismissal in favor of litigation in 
Texas— that the defendant waive the application of the Texas statute of 
repose and stipulate to the application of Washington’s statute of repose. 
Lisby was a products liability action filed by the widow of a Texas 
domiciliary who was killed in a Texas rollover accident involving a truck 

232 Id. 
233 Id. at 808. In Boyle v. Starwood Hotels & Resorts Worldwide, Inc., 973 N.Y.S.2d 728 (N.Y. 
App. Div. 2013), the court dismissed on FNC grounds an action arising from injuries 
received at a foreign hotel. However, the plaintiffs were foreign citizens. A judge dissented 
on the ground that there was no viable alternative forum in another country. 
234 2013 IL App (1st) 112832-U (Ill. App. 1st Dist. Sept. 26, 2013). 
235 In Nat’l Football League v. Fireman’s Fund Ins. Co., 157 Cal.Rptr.3d 318 (Cal. Ct. App. 
2013), a case involving insurance coverage disputes between NFL and its insurers with 
regard to brain injuries suffered by NFL football players, the California Court of Appeals 
held that (1) A multi-state unincorporated association, such as the NFL, is not necessarily 
entitled to a strong presumption of the convenience of a California forum simply because 
some of its members reside in California; (2) California gives “due deference” to a non-
resident plaintiff’s choice of forum but does not recognize a strong presumption in favor of 
that choice; and (3) A party requesting a stay on FNC grounds need not demonstrate that 
California is a seriously inconvenient forum. 
236 __ P.3d ___, 2013 WL 6759224 (Wash. Ct. App. Dec. 23, 2013).  
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that the defendant, a company based in Washington, had designed in that 
state. The defendant agreed to waive the application the Texas statute of 
limitation, which would bar the action, but not the Texas statute of repose, 
which would also bar the action. In contrast, the action could be timely 
under Washington’s useful-life statute of repose. The Washington court of 
appeals reversed and directed the trial court to strike the condition 
regarding the statute of repose. 

The court distinguished statutes of limitation, which are generally 
considered procedural, and statutes of repose, which are generally 
considered substantive and are chosen through the standard choice-of-law 
analysis. That analysis, the court reasoned, is to be performed by the 
alternative forum, Texas, under its own rules, not by the dismissing court.  
A Washington court should not “impose Washington substantive law on 
the courts of Texas” and should not use FNC “as a vehicle for extending the 
reach of Washington’s substantive law.”237 The court noted that the reason 
for requiring a defendant to waive the statute of limitations of the 
alternative forum is that the statute “may have run while the action was 
pending in the plaintiff’s chosen forum . . . [a]s a consequence of delays 
inherent in litigation,”238 whereas in this case the Texas statute of repose 
barred the action well before the Washington trial, indeed well before the 
accident. To be sure, this meant that if the Texas court were to apply Texas’ 
statute of repose, the plaintiff would end up with “no remedy at all,” which 
under Reyno would affect the adequacy of the alternative forum.239 The 
Washington court rejected this analogy:  

This is not the rare case of an alternative forum that cannot 
provide a satisfactory remedy. Courts in Texas routinely hear 
product liability claims. There is no reason to believe Texas would be 
unable to provide a remedy to [plaintiff] if she prevails. Assuring the 
plaintiff of a forum that can address the essential subject matter of 
the dispute and provide a remedy should not be confused with 
attaching conditions to make it more likely that the plaintiff will 
obtain a favorable decision on a choice of law issue. Texas is an 

237 Id. at ___ *5. 
238 Id. at ___ *4. 
239 See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254 (1981) (“We do not hold that the 
possibility of an unfavorable change in law should never be a relevant consideration in a 
forum non conveniens inquiry. Of course, if the remedy provided by the alternative forum is 
so clearly inadequate or unsatisfactory that it is no remedy at all, the unfavorable change in 
law may be given substantial weight; the district court may conclude that dismissal would 
not be in the interests of justice.”). 
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adequate forum for [plaintiff’s] claim regardless of which statute of 
repose a Texas court may decide to apply.240 

5. Economic Torts 

In AT & T Mobility LLC v. AU Optronics Corp.,241 the Ninth Circuit 
held that it was constitutionally permissible under the due process clause 
for California to apply its antitrust law (the Cartwright Act) to price-fixing 
conduct that occurred partly in California, even if the purchases of the 
price-fixed products did not take place in California. The plaintiffs, cellular 
phone companies, purchased from foreign manufacturers and distributors 
(the defendants) liquid crystal display (LCD) panels worth billions of dollars 
for use in cellular phones. The plaintiffs alleged that the defendants had 
conspired artificially to inflate the prices of LCD panels and offered 
evidence that part of the conspiratorial conduct took place in California.  

The trial court ruled that California could not apply its antitrust law 
unless the price-fixed goods were sold in California. The Ninth Circuit 
reversed. The court recited the applicable Supreme Court precedents, 
including Allstate Ins. Co. v. Hague,242 which held that “for a State’s 
substantive law to be selected in a constitutionally permissible manner, that 
State must have a significant contact or significant aggregation of contacts, 
creating state interests, such that choice of its law is neither arbitrary nor 
fundamentally unfair.”243 The court found that the partial occurrence of the 
conspiratorial conduct in California was “not ‘slight and casual’”244 and it 
satisfied the contacts part of the Allstate test.  

California also satisfied the interest part of the Allstate test because 
the purpose of the Cartwright Act was not (or not only) to compensate 
consumers but to ensure free competition: “[T]he Cartwright Act . . . 
punish[es] . . . violators for the larger purpose of promoting free 
competition. It is, like antitrust laws generally, about the protection of 
competition, not competitors. Private damage awards are just a tool by 
which these procompetitive purposes are carried out.”245 California also had 
“a legitimate and compelling interest in preserving a business climate free 
of fraud and deceptive practices[,]” and applying the Act to anticompetitive 
conduct undertaken within California would advance the Act’s “overarching 

240 Lisby, __ P.3d ___, 2013 WL 6759224, at __*4. 
241 707 F.3d 1106 (9th Cir. 2013). 
242 449 U.S. 302 (1981). 
243 Allstate Ins. Co., 449 U.S. at 312–13. 
244 AT & T Mobility, 707 F.3d at 1113 (quoting Allstate). 
245 Id. at 1112 (internal quotation marks omitted). 
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goals of maximizing effective deterrence of antitrust violations, enforcing 
the state’s antitrust laws against those violations that do occur, and 
ensuring disgorgement of any ill-gotten proceeds.”246 

FutureSelect Portfolio Mgmt., Inc. v. Tremont Grp. Holdings, Inc.247 
was one of several lawsuits filed by investors who lost their investments 
when Bernie Madoff’s notorious Ponzi scheme collapsed.248 Here, an 
investor from Washington State sued a New York investment firm (a 
“feeder fund”) that funneled investor’s assets to Madoff, as well as a New 
York auditing firm, for misrepresentation and other violations of the 
Washington State Securities Act (WSSA).  

The Washington court concluded that the proper section of the 
Restatement (Second) for resolving the conflict between Washington and 
New York law249 was not § 145, which applies to torts in general, but rather 
§ 148, which applies to misrepresentation claims and is a more specific 
refinement of the § 145 factors.  

Subsection (1) of § 148 provides a presumption in favor of the state 
where the “plaintiff’s action in reliance took place in the state where the 
false representations were made and received.”250 This presumption did not 
apply here because the defendant made the misrepresentations in New 
York and the plaintiff received them in Washington. Subsection (2) of § 148 
provides that when the plaintiff’s action in reliance took place in a state 
other than the state where the false representations were made, the court 
should apply the law of the state that has the most significant relationship, 
which is to be determined by considering the contacts listed in that 
subsection.251  

246 Id. at 1112–13. 
247 309 P.3d 555 (Wash. Ct. App. 2013). 
248 For other unsuccessful lawsuits filed be investors in foreign feeder funds against 
Madoff’s bankers, see In re Herald, 730 F.3d 112 (2nd Cir. 2013); In re Herald, ___ F. App’x 
___, 2013 WL 5048291 (2d Cir. Sept. 16, 2013). 
249 One of the differences between the two laws was that, unlike the (WSSA), New York’s 
securities law did not authorize a private action. 
250 RESTATEMENT (SECOND) § 148(1). 
251 These contacts are:  

(a) the place, or places, where the plaintiff acted in reliance upon the defendant’s 
representations, 

(b) the place where the plaintiff received the representations, 

(c) the place where the defendant made the representations, 
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The comments under Section 148 state that: (1) the plaintiff’s 
domicile is “of substantial significance when the loss is pecuniary in its 
nature”;252 and (2) if any two of the listed contacts (other than the 
defendant’s domicile) are located wholly in a single state, “this will usually 
be the state of the applicable law with respect to most issues.”253 These 
comments proved decisive in the court’s analysis, because Washington had 
three contacts—the plaintiff’s domicile, and the place where the plaintiff 
received the misrepresentations and relied on them. The court concluded 
that Washington was the state of the most significant relationship, and its 
law should govern both the misrepresentation claims and the securities 
fraud claims.  

Maniscalco v. Brother Intern. (USA) Corp.254 was a class action 
brought by South Carolina domiciliaries against a New Jersey-based 
national distributor of Japanese printers, alleging that the distributor had 
violated the New Jersey Consumer Fraud Act by misrepresenting the 
printers’ qualities. The court identified only one difference between the 
laws of the two states: South Carolina, unlike New Jersey, did not allow 
consumer fraud claims to proceed as a class action. Without discussing 
whether this was a procedural conflict, the Third Circuit proceeded to 
resolve it as a substantive conflict under Section 148 of the Restatement 
(Second), which is followed in New Jersey (the forum state).  

The defendant argued that under Subsection 1 of § 148, which 
establishes a presumption in favor of the state where the 
misrepresentations were “made and received,”255 South Carolina law should 
govern because the misrepresentations were “directed” to the buyers of 
printers in South Carolina and thus were “made” there. The court rejected 
this argument, and accepted the plaintiffs’ submission that the 
representations were made from New Jersey, but more likely from Japan. 
The court found that this single contact with New Jersey was not sufficient 

(d) the domicil, residence, nationality, place of incorporation and place of business 
of the parties, 

(e) the place where a tangible thing which is the subject of the transaction 
between the parties was situated at the time, and 

(f) the place where the plaintiff is to render performance under a contract which 
he has been induced to enter by the false representations of the defendant. 

RESTATEMENT (SECOND) § 148(2). 
252 RESTATEMENT (SECOND) § 148 cmt. i. 
253 Id. § 148 cmt. j. 
254 709 F.3d 202 (3d Cir. 2013) (decided under New Jersey conflicts law). 
255 RESTATEMENT (SECOND) § 148(1) (emphasis added). 
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to justify the choice of New Jersey law, because South Carolina had two 
contacts (besides the plaintiffs’ domicile, which was canceled by the 
defendant’s New Jersey domicile). South Carolina was the state where the 
plaintiffs received the representations and relied upon them. Relying on a 
Restatement comment to Section 148,256 the court concluded that these two 
contacts created a strong presumption in favor of South Carolina law and 
then proceeded to examine this presumption in light of the principles 
Section 6. 

 The court found that a Section 6 analysis reinforced the presumption 
because South Carolina had “the greater interest”257 in applying its law, even 
though that law would not protect South Carolina consumers. Here are the 
court’s reasons: 

First, the interests of interstate comity favor applying the law of the 
individual claimant’s own state. Applying New Jersey law to every 
potential out-of-state claimant would frustrate the policies of each 
claimant’s state. . . . Second, the interest of the parties favors 
applying South Carolina law: because the only contacts between the 
parties took place in South Carolina, it is reasonable to assume that 
they expected that South Carolina law would apply. The third 
section 6 factor likely favors neither state. Consumer fraud law 
serves the dual purposes of compensating injured parties—which 
might favor South Carolina law—and deterring corporate 
misconduct—which might favor New Jersey law. . . . Finally, and 
most importantly, the interest of South Carolina in having its law 
apply to its own consumers outweighs the interests of New Jersey in 
protecting out-of-state consumers from consumer fraud.258 

The court acknowledged that New Jersey had an interest in deterring 
misconduct by corporations headquartered within its borders, but noted 
that that interest would be served by actions involving in-state plaintiffs or 
additional contacts with New Jersey, “without opening the floodgates to 
nation-wide consumer fraud class actions brought by out-of-state plaintiffs 
involving transactions with no connection to New Jersey other than the 
location of the defendant’s headquarters.”259 

256 See RESTATEMENT (SECOND) § 148 cmt. j (providing that, “[i]f any two of the [148(2)] 
contacts, apart from the defendant’s domicil, state of incorporation or place of business, 
are located wholly in a single state, this will usually be the state of the applicable law with 
respect to most issues.”). 
257 Maniscalco, 709 F3d at 209. 
258 Id. at 209–10. 
259 Id. at 210. In Hood ex rel. Miss. v. JP Morgan Chase & Co., 737 F.3d 78 (5th Cir. 2013), the 
State of Mississippi filed six parens patriae actions in state court against six credit card 
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In W. Dermatology Consultants, P.C. v. VitalWorks, Inc.,260 a New 
Mexico buyer of medical software and hardware sued a Connecticut seller 
for violations of the Connecticut Unfair Trade Practices Act (CUTPA). The 
vendor had demonstrated the software at a California medical conference 
and later at the plaintiff’s New Mexico clinic, where the contract was 
signed, the hardware was delivered, and the software was installed. The 
defendant’s employees located in Alabama serviced the software. The 
Connecticut trial court ruled for the New Mexico plaintiff, relying on a 
choice-of-law clause providing that the contract “shall be construed and 
interpreted in accordance with the laws of the State of Connecticut.”261  

The court of appeals reversed. The court found that the above 
quoted clause applied only to issues of contract interpretation and 
construction and not to other contractual issues, much less tort issues such 
as the unfair trade practices regulated by CUTPA. The court also found that 
by its own terms CUTPA was inapplicable to this case because CUTPA only 
applied to “the advertising, the sale or rent or lease, the offering for sale or 
rent or lease, or the distribution of any services and any property, tangible 
or intangible, real, personal or mixed, and any other article, commodity, or 
thing of value in this state.”262 And somehow the defendant did not do any 
of these activities in Connecticut.  

The court then graciously decided to test the above conclusion 
under ordinary choice-of-law analysis. The court noted that Connecticut 
Supreme Court precedents had adopted the Restatement (Second) only for 
those cases in which the lex loci delicti rule would produce “‘an arbitrary, 
irrational result.’”263 In this case, the court concluded, there was nothing 
arbitrary or irrational about applying New Mexico law because New Mexico 
was the place of injury “not by the happenstance of the plaintiff passing 
through the state, but by the plaintiff operating its well-established 
business there.”264  

companies, alleging that they violated the Mississippi Consumer Protection Act (MCPA) by 
charging consumers for products they did not want or need. The Fifth Circuit held that the 
actions were not removable to federal court under the Class Action Fairness Act (CAFA) 
because the companies had the burden of proving, and failed to prove, that the value of 
individual plaintiffs’ claims exceeded $75,000 and that the aggregate amount in controversy 
exceeded $5,000,000. 
260 78 A.3d 167 (Conn. App. Ct. 2013). 
261 Id. at 189. 
262 Id. at 187 (emphasis by the court). 
263 Id. at 190 (quoting O’Connor v. O’Connor, 519 A.2d 13 (Conn. 1986)). 
264 Id. at 191. 
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In yet another concession, the court decided to examine the conflict 
under sections 145 and 6 of the Restatement (Second), only to confirm its 
earlier conclusion that New Mexico law should govern. In examining the 
contacts listed in Section 145, the court found New Mexico was not only the 
place of the injury, but also the place of the conduct because “the goods 
were installed, service was provided, and training occurred” there.265 Even 
the parties’ relationship was centered in New Mexico because “[t]he plaintiff 
reviewed and signed the contract, beginning the relationship, in New 
Mexico,” and “[t]he goods and concomitant services contracted for were 
delivered, installed, and performed in New Mexico.”266 The fact that the 
defendant company had its headquarters in Connecticut didn’t amount to 
much, the court reasoned, because the company was later acquired by a 
Missouri company. 

After such a creative reading of contacts, the discussion of the 
Section 6 principles was bound to lead to the same conclusion. For 
example, the court reasoned that Connecticut’s policies were not implicated 
because the CUTPA was “limited to trade or commerce in Connecticut and . 
. . such trade or commerce did not happen in Connecticut.”267 Likewise, the 
court surmised that despite the Connecticut choice-of-law and forum 
clause, there was “no justified expectation that conduct related to the 
contract would be subject to Connecticut law.”268 

In Jones v. Clinch,269 a Virginia domiciliary sued a Maryland eye 
doctor for violations of the District of Columbia’s Consumer Protection Act 
in a case arising out of a lens replacement surgery performed in Maryland. 
The plaintiff filed the action in the District of Columbia, which—unlike 
Maryland—did not exempt doctors from the operation of consumer 
protection laws. But the District of Columbia’s only connection was that the 
doctor broadcasted an allegedly deceptive advertisement that the plaintiff 
heard while driving in the District of Columbia. The D.C. court found that 
the advertisement was not deceptive, but, even if it were, it was insufficient 
to justify the application of D.C. law given Maryland’s numerous and more 
meaningful contacts with the case. 

Thomas v. UBS AG270 was an interesting class action culminating in 
another colorful opinion by Judge Posner affirming a dismissal on the 

265 Id. at 192. 
266 Id. 
267 Id.  
268 Id. at 193. 
269 73 A.3d 80 (D.C. 2013). 
270 706 F.3d 846 (7th Cir. 2013). 
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merits. The plaintiffs sued UBS, Switzerland’s largest bank to recoup tax 
penalties they paid for failing to disclose the existence of their USB 
accounts and to pay taxes on them. The plaintiffs alleged that USB induced 
them to open the accounts and then failed to advise them on their tax 
liability. The trial court dismissed the action on the merits without first 
determining whether the action satisfied the requirements for class 
certification. The Seventh Circuit affirmed in an opinion written by Judge 
Posner. 

Noting that the plaintiffs did not specify which law would govern 
their action, and that there was no indication that either federal law or 
Swiss law would be applicable, Judge Posner found it acceptable to proceed 
to the merits under general common law principles without worrying about 
choice of law. His conclusions on the merits were piercing. Here are some 
excerpts: 

The plaintiffs are tax cheats, and it is very odd, to say the least, for 
tax cheats to seek to recover their penalties (let alone interest . . .) 
from the source, in this case UBS, of the income concealed from the 
IRS. . . .271  

[The plaintiffs] argue . . . that the bank should have prevented them 
from violating the law. This is like suing one’s parents to recover tax 
penalties one has paid, on the ground that the parents had failed to 
bring one up to be an honest person who would not evade taxes and 
so would not subject himself to penalties. . . .272 

This lawsuit, including the appeal, is a travesty. We are surprised 
that UBS hasn’t asked for the imposition of sanctions on the 
plaintiffs and class counsel.273 

271 Id. at 850. 
272 Id. at 851. 
273 Id. at 850. In distinguishing a case involving other UBS account holders, another federal 
judge commented as follows on the Thomas opinion. 

In finding it implausible that plaintiffs were other than willful “tax cheats” who 
“eventually ‘fessed up and paid [what] they owed”, the Opinion perhaps 
presupposes a degree of sophistication attributable to a typical international off-
shore investment client . . . or a highly-educated member of the Federal judiciary. 
But while such individuals would likely be implausible woodcocks in the springes 
of a megalithic international bank’s business-development tactics, the markedly 
different personal circumstances of other individuals (e.g., mechanics and 
housewives of modest finances and education) may warrant different 
presumptions (or none at all) . . . . 

Le Bars v. UBS AG, 2013 WL 1819803, at *5 (W.D. Pa. Apr. 29, 2013) (internal quotations are 
from Thomas). 
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6. Employment Torts 

 Several 2013 cases involved the question of which law governs the 
right of an employer or its insurer to recoup worker’s compensation 
benefits it paid to an injured employee who has also recovered damages 
from a third party who injured him or her. Section 185 of the Restatement 
(Second) is uncharacteristically unequivocal on this question. It provides: 

The local law of the state under whose workmen’s 
compensation statute an employee has received an award for an 
injury determines what interest the person who paid the award has 
in any recovery for tort or wrongful death that the employee may 
obtain against a third person on account of the same injury.274 

In Moad v. Dakota Truck Underwriters,275 the Iowa Supreme Court 
decided to adopt Section 185 in a case involving a conflict between Iowa and 
South Dakota law. The employer and employee were domiciled in South 
Dakota and the employment relationship was based there, but the 
employee was injured in Iowa and applied for workers compensation 
benefits there. The court noted that, “[a]lthough conflict rules are rarely 
perfect, section 185 in most cases will provide a clear rule of decision . . . 
[and] an efficient method for dealing with workplace injuries,” which is 
“superior to the more open-ended considerations of the most-significant-
relationship tests.”276 

In Ins. Co. of State of Pa. v. Neese,277 the employer and employee 
were domiciled in Oklahoma, the employment relationship was based 
there, and the employee’s family received worker’s compensation benefits 
under Oklahoma law. The employee was killed in an employment accident 
in Texas and under the law of Texas, but not Oklahoma, the employer’s 
insurer had a right of subrogation in the wrongful death recovery of the 
employee’s family. The Texas court held that Oklahoma law governed 
under Section 185 of the Restatement (Second). Holley v. Ace Am. Ins. Co.278 
involved identical facts, except that the case was litigated in Oklahoma and 
the employee’s family received worker’s compensation benefits under Texas 
law. The Oklahoma Supreme Court held that the employer’s insurer had no 
subrogation rights because the Oklahoma statute did not allow them. Three 

274 RESTATEMENT (SECOND) § 185. 
275 831 N.W.2d 111 (Iowa 2013). 
276 Id. at 117. The court remanded the case to the trial court with instructions to apply 
section 185. 
277 407 S.W.3d 850 (Tex. App. 2013). 
278 __ P.3d __, 2013 WL 5728104 (Okla. Oct. 22, 2013). 
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justices disagreed with the majority’s interpretation of the Oklahoma 
statute and argued that the court should have followed Section 185, under 
which Texas law would govern, allowing subrogation. 

In Liberty Mut. Ins. Co. v. Transit Mix Concrete & Materials Co.,279 a 
Texas employee of a Texas employer was injured at a worksite in the 
Arkansas part of Texarkana city and received worker’s compensation 
benefits under Texas law. The employee filed a tort action against the third 
party tortfeasor in Arkansas, and the employer’s insurer sued the third party 
tortfeasor in Texas, seeking to recover the benefits paid to the injured 
employee. The Texas court of appeals affirmed a forum non conveniens 
dismissal in favor of litigation in Arkansas. The court characterized the 
insurer’s action as derivative of the employee’s personal action and 
concluded that Arkansas law would govern because the insurer did not 
rebut the presumption of Section 146 of the Restatement (Second) in favor 
of the state of injury. The court considered sections 145 and 6, but not 
section 185. In assessing the parties’ expectations, the court noted: 

Texarkana is a community which lies astride the Texas/Arkansas 
border; in such a community, there is a reasonable expectation that 
most companies will conduct business in both states. Thus, any 
reasonable insurance carrier could foresee the possibility that its 
client would conduct business in multiple states and adjust rates or 
terms accordingly. Due to the nature of a border community such as 
Texarkana, we do not believe that this case presents a circumstance 
where the application of Arkansas law will expose a Texas resident to 
undue liability. Because this liability would be a reasonable 
expectation, it is not an undue liability.280 

In Wilson v. Image Flooring, LLC,281 the employment occurred in 
another cross-border city, in the Kansas part of Kansas City, but all involved 
parties were from Missouri. A Missouri employee of a Missouri employer, 
injured another Missouri domiciliary (the plaintiff) in Kansas. The plaintiff 
sued the employer in Missouri under respondeat superior. Missouri did not 
limit the plaintiff’s recovery and followed a pure comparative fault rule that 
allowed recovery even if his own fault exceeded that of the defendant. 
Kansas limited recovery for non-economic damages and followed a 
modified comparative fault rule that denied recovery if the plaintiff’s fault 
was equal to or exceeded that of the defendant.  

279 2013 WL 3329026 (Tex. App. June 28, 2013), review denied (Oct. 18, 2013). 
280 Id. at *7. 
281 400 S.W.3d 386 (Mo. Ct. App. 2013), reh’g and/or transfer denied (Apr. 30, 2013), transfer 
denied (June 25, 2013). 
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The Missouri court held that Missouri law should govern because the 
lex loci delicti presumption of Section 146 of the Restatement (Second) was 
rebutted since all parties were domiciled in Missouri and the conflict was 
confined to loss-distribution issues. The court noted that comparative-fault 
rules and statutory damages caps “are designed to govern what happens 
after an injury, i.e., the rules for recovery,”282 and, although the question of 
negligence should be determined by the law of the state where the tort 
occurs because that state has the “dominant interest, the same cannot be 
said when the issue is the right of recovery.”283 The court concluded: 

Where the issue involves a right of recovery as opposed to a question 
of liability, the domicile of the parties becomes a highly significant 
contact, as states have a great interest in applying their own 
compensation-related laws to their own residents, but very little 
interest in applying those same laws to non-residents. . . .  

Here, although Kansas was the place of injury, the conduct giving 
rise to injury, and the relationship of the parties, those factors are 
considered more significant only when the conflict at issue involves a 
rule of conduct or question of liability. Where, however, the conflict 
involves a rule of recovery or question of compensation, the domicile 
of the parties is the most significant contact. Thus, the fact that all 
parties were domiciled in Missouri demonstrates that Missouri has 
the most significant contacts as to the issues in dispute—
comparative fault laws and statutory damage caps.284  

In Fed. Ins. Co. v. Workers’ Comp. Appeals Bd.,285 the question was 
whether a professional basketball player was entitled to receive worker’s 
compensation under California law for her cumulative knee injury even 
though she had played only one of her 34 games in California. The court 
answered the question in the negative, as a matter of both constitutional 
law and choice of law. Later, California amended its worker’s compensation 
statute to make it inapplicable to professional athletes who spend less than 
20 percent of their working days in California.286 

282 Id. at 398. 
283 Id. 
284 Id. 
285 ___ Cal. Rptr. 3d ___, 221 Cal.App.4th 1116, 2013 WL 6240421 (Cal. Ct. App. Dec. 3, 2013). 
286 For other cases involving the issue of entitlement to worker’s compensation benefits, see 
Anglin v. Dunbar Armored, Inc., 742 S.E.2d 205 (N.C. Ct. App. 2013); Springer v. J.B. 
Transp., Inc., 77 A.3d 179 (Conn. App. Ct. 2013); Dallas Nat. Ins. Co. v. Bd., 2013 WL 3155846 
(Ky. June 20, 2013). For a case involving retaliatory discharge of an employee, see Carrillo v. 
Tifco Indus., Inc., ___ F. App’x __, 2013 WL 5462232 (5th Cir. Oct. 2, 2013). For a case 
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7. Other Torts 

Tener v. Short Carter Morris, LLP287 was an action for legal 
malpractice filed against a Texas law firm that represented him in a Texas 
divorce proceeding. The plaintiff argued, inter alia, that the firm failed to 
argue that the divorce court should have applied Colorado rather than 
Texas law in determining which of the spouses was entitled to the 
appreciated value of a Colorado house. The plaintiff’s wife had bought the 
house with her separate funds for $315,000 but, by the time of the divorce, 
the house was worth around $2.5 million and, under Colorado law, the 
increased value would qualify as “marital property” and would be divided 
between the spouses. The court found that, despite the plaintiff’s contrary 
allegations, he and his wife were domiciled in Texas for two years before his 
wife filed for divorce, and that a Texas statute obligated the Texas divorce 
court to apply Texas law, even with regard to non-Texas immovable 
property.288 Apparently, under Texas law, the whole of the Colorado house 
would be classified as the wife’s separate property, which is how the divorce 
court treated it. Because the statute compelled this result, the law firm did 
not commit malpractice by not arguing for a different result. The court 
affirmed a summary judgment for the firm. 

Bullard v. MRA Holding, LLC289 involved an action for 
misappropriation of likeness brought by a Georgia domiciliary when video 
footage and a picture of hers taken with her consent in Florida was sold 
without her consent throughout the United States.290 In response to a 
certified question from a federal court, the Georgia Supreme Court 
reaffirmed that “for over 100 years, the state of Georgia has followed the 

involving tortious interference with employment relationship, see St. Jude Med. S.C., Inc. v. 
Biosense Webster, Inc., 2013 WL 5508389 (Minn. Ct. App. Oct. 7, 2013). 
287 2013 WL 4007802 (Tex. App. Aug. 6, 2013). 
288 The Texas statute provided: 

[T]he court shall award to a spouse the following real and personal property, 
wherever situated, as the separate property of the spouse: (1) property that was 
acquired by the spouse while domiciled in another state and that would have been 
the spouse’s separate property if the spouse had been domiciled in this state at the 
time of acquisition . . . . 

TEX. FAM. CODE ANN. § 7.002(b) (2013) (emphasis added). 
289 740 S.E.2d 622, 625 (Ga. 2013). 
290 The plaintiff was 14-years old when, during spring break in Florida, she exposed her 
breasts to two unknown men, knowing that they were videotaping her. The two men sold 
the video clip to the defendant company who, without obtaining the plaintiff’s consent, 
included the clip in a video series they sold nationwide and bearing the plaintiff’s picture 
on the cover. 
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doctrine of lex loci delicti in tort cases,”291 and that “the locus delicti[] is the 
place where the injury sustained was suffered rather than the place where 
the act was committed, or . . . the place where the last event necessary to 
make an actor liable for an alleged tort takes place.”292 In this case, the 
plaintiff suffered her injury in Georgia and Georgia law governed, allowing 
the action.293 

Town of Smyrna, Tenn. v. Mun. Gas Auth. of Ga.294 was an action filed 
in Tennessee federal court by a Tennessee town against a Georgia public 
entity, alleging breach of contract, violations of the Tennessee Consumer 
Protection Act, breach of fiduciary duty, and unjust enrichment. The court 
held that under a choice-of-law clause, Georgia law would govern the 
contract claims and that, under that law, the defendant enjoyed sovereign 
immunity. The court found that the clause did not encompass the non-
contractual claims, that under Tennessee’s choice-of-law approach 
Tennessee law would govern those claims, and that Tennessee would apply 
Georgia sovereign immunity as a matter of comity. 

Quirion v. Veilleux295 was a personal injury and loss of consortium 
action filed by a Quebec driver who was injured in an accident in Maine 
when a piece of plywood came loose from a truck driven by another Quebec 
domiciliary and struck the plaintiff’s windshield. When the Maine trial 
ruled that Quebec law would govern the question of damages, the plaintiff 
moved for an interlocutory appeal, arguing that if Quebec law applied it 
would be “the death knell of his case . . . because his potential recovery 
would not justify the cost of litigation.” The court denied the motion and 
the Maine Supreme Court affirmed. 

VI. CHOICE-OF-LAW METHODOLOGY 

From the perspective of choice-of-law methodology, 2013 was an 
uneventful year because no state supreme court altered or refined its 
position. For this reason, a section on methodology would ordinarily be 
unnecessary, as would the table below. Nevertheless, readers have come to 
expect a table every year, even if it is the same as the previous year’s. For the 
readers’ convenience, therefore, last year’s methodological table is 

291 Id. at 750. 
292 Id. at 750–51 (internal quotation marks omitted). 
293 For an action by “Sam Moore, ‘The Legendary Soul Man,’” against a movie producer 
alleging trademark dilution, violation of his right of publicity and false light invasion of 
privacy, see Moore v. Weinstein Co., LLC, __ F. App’x ___, 2013 WL 5832375 (6th Cir. Oct. 
31, 2013). 
294 723 F.3d 640 (6th Cir. 2013). 
295 65 A.3d 1287 (Me. 2013). 
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reproduced below, with a reminder that it comes with certain caveats that 
are detailed in the Surveys of previous years.  

 
Table 2. Alphabetical list of states and choice-of-law methodologies followed 

 
States Traditional Signif. 

contacts 
Restate- 
ment 2d 

Interest 
Analysis 

Lex 
Fori 

Better 
Law 

Combined 
Modern 

Alabama T+C       
Alaska   T+C     
Arizona   T+C     
Arkansas  C    T  
California    T   C 
Colorado   T+C     
Connecticut   T+ C?     
Delaware   T+C     
Dist. of Columbia    T   C 
Florida C  T     
Georgia T+C       
Hawaii       T+C 
Idaho   T+C     
Illinois   T+C     
Indiana  T+C      
Iowa   T+C     
Kansas T+C       
Kentucky   C  T   
Louisiana       T+C 
Maine   T+C     
Maryland T+C       
Massachusetts       T+C 
Michigan   C  T   
Minnesota      T+C  
Mississippi   T+C     
Missouri   T+C     
Montana   T+C     
Nebraska   T+C     
Nevada  C T     
New Hampshire   C   T  
New Jersey   T    C 
New Mexico T+C?       
New York       T+C 
No. Carolina T C      
North Dakota  T     C 
Ohio   T+C     
Oklahoma C  T     
Oregon       T+C 
Pennsylvania       T+C 
Puerto Rico  T+C      
Rhode Island C     T  
So. Carolina T+C       
So. Dakota   T+C     
Tennessee C  T     
Texas   T+C     
Utah   T+C     
Vermont   T+C     
Virginia T+C       
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States Traditional Signif. 
contacts 

Restate- 
ment 2d 

Interest 
Analysis 

Lex 
Fori 

Better 
Law 

Combined 
Modern 

Washington   T+C     
West Virginia T  C     
Wisconsin      T+C  
Wyoming T+C       

TOTAL  52  Torts 10  
Contr. 12  

Torts 3  
Contr. 5  

Torts 24  
Contr.  23  

Torts 2  
Contr. 0  

Torts 2  
Contr.0  

Torts 5  
Contr. 2  

Torts 6  
Contr. 10  

T = Torts                                                                    C = Contracts    

 
VII. EXTRATERRITORIAL REACH OF FEDERAL STATUTES 

1. Kiobel and the Alien Tort Statute (ATS) 

In its much-awaited decision in Kiobel v. Royal Dutch Petroleum 
Co.,296 the Supreme Court held that the Alien Tort Statute (ATS) does not 

296 133 S. Ct. 1659 (U.S. 2013). What follows is a bare description of the Kiobel decision. A 
critique may be tempting, but it is beyond the scope of this Survey. But, as one would 
expect, Kiobel has already generated extensive academic commentary, to which the reader 
is kindly referred. See, e.g., Kenneth Anderson, Kiobel v. Royal Dutch Petroleum: The Alien 
Tort Statute’s Jurisdictional Universalism in Retreat, 2013 CATO SUP. CT. REV. 149 (2013); 
Donald I. Baker, Extraterritoriality and the Rule of Law: Why Friendly Foreign Democracies 
Oppose Novel, Expansive U.S. Jurisdiction Claims by Non-resident Aliens under the Alien 
Tort Statute, 28 MD. J. INT’L L. 42 (2013); Kedar S. Bhatia, Reconsidering the Purely 
Jurisdictional View of the Alien Tort Statute, 27 EMORY INT’L L. REV. 447 (2013); Alison 
Bensimon, Corporate Liability under the Alien Tort Statute: Can Corporations Have Their 
Cake and Eat it Too? 10 LOY. U. CHI. INT’L L. REV. 199 (2013); Anthony J. Colangelo, Kiobel: 
Muddling the Distinction Between Prescriptive and Adjudicative Jurisdiction, 28 MD. J. INT’L 
L. 65 (2013); Anthony J. Colangelo, The Alien Tort Statute and the Law of Nations in Kiobel 
and Beyond, 44 GEO. J. INT’L L. 1329 (2013); Vivian Grosswald Curran, Extraterritoriality, 
Universal Jurisdiction, and the Challenge of Kiobel v. Royal Dutch Petroleum Co., 28 MD. J. 
INT’L L. 76 (2013); Jaye Ellis, The Alien Tort Statute as Transnational Law, 28 MD. J. INT’L L. 
90 (2013); Jonathan Hafetz, Human Rights Litigation and the National Interest: Kiobel’s 
Application of the Presumption Against Extraterritoriality to the Alien Tort Statute, 28 MD. J. 
INT’L L. 107 (2013); Jules Lobel, The Contradiction Between Alien Tort Statute Jurisprudence 
and the Continued Immunity of U.S. Officials for Acts of Torture Committed Abroad, 28 MD. 
J. INT’L L. 129 (2013); Craig Martin, Kiobel, Extraterritoriality, and the “Global War on 
Terror,” 28 MD. J. INT’L L. 146 (2013); Note, Alien Tort Statute -- Extraterritoriality -- Kiobel 
v. Royal Dutch Petroleum Co., 127 HARV. L. REV. 308 (2013); Jide Nzelibe, Contesting 
Adjudication: the Partisan Divide over Alien Tort Statute Litigation, 33 NW. J. INT’L L. & BUS. 
475 (2013); Austen L. Parrish, Kiobel, Unilateralism, and the Retreat from Extraterritoriality, 
28 MD. J. INT’L L. 208 (2013); Marco Simons, Kiobel v. Royal Dutch Petroleum: A 
Practitioner’s Viewpoint, 28 MD. J. INT’L L. 28 (2013); David L. Sloss, Kiobel and 
Extraterritoriality: A Rule Without a Rationale, 28 MD. J. INT’L L. 241 (2013); Ralph G. 
Steinhardt, Kiobel and the Multiple Futures of Corporate Liability for Human Rights 
Violations, 28 MD. J. INT’L L. 1 (2013); Beth Stephens, Extraterritoriality and Human Rights 
after Kiobel, 28 MD. J. INT’L L. 256 (2013); Matteo M. Winkler, What Remains of the Alien 
Tort Statute after Kiobel? 39 N.C. J. INT’L L. & COM. REG. 171 (2013); Ingrid Wuerth, Kiobel v. 
Royal Dutch Petroleum Co.: The Supreme Court and the Alien Tort Statute, 107 AM. J. INT’L 
L. 601 (2013). 
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apply extraterritorially. The ATS grants federal courts jurisdiction over “any 
civil action by an alien for a tort only, committed in violation of the law of 
nations or a treaty of the United States.”297 Enacted in 1789, the ATS was 
rarely used until 1980.298 Since then, federal courts have routinely applied it 
to cases involving extraterritorial conduct.299 In Kiobel, the Supreme Court 
brought this practice to an abrupt and unceremonious halt.  

The underlying conduct in Kiobel occurred in Nigeria. According to 
the complaint, certain Dutch, British, and Nigerian corporations (the 
defendants) aided and abetted the Nigerian government in committing 
human rights abuses in violation of the law of nations. In a surprising 
decision, the Second Circuit dismissed the complaint, reasoning that the 
law of nations does not recognize corporate liability.300 Because six other 
circuits disagreed with the Second Circuit on the issue of corporate liability 
in the opposite way,301 the Supreme Court granted a writ of certiorari. After 
oral argument, the Court asked the parties to brief the issue of 
extraterritoriality and decided the case on that basis, leaving unresolved the 
circuit split on the issue of corporate liability.302  

Writing for the Court, Chief Justice Roberts concluded that nothing 
in the text of the ATS rebutted the presumption against extraterritoriality. 
The reference to “aliens” does not imply extraterritorial reach because “such 
violations affecting aliens can occur either within or outside the United 
States.”303 Neither do the words “any civil action” suggest application to 

297 28 U.S.C. § 1350 (2013). 
298 See Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980). 
299 See, e.g., Flomo v. Firestone Nat’l Rubber Co., LLC, 643 F.3d 1013, 1025 (7th Cir. 2011) 
(“[N]o court to our knowledge has ever held that [the ATS] doesn’t apply 
extraterritorially.”). 
300 See Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111 (2d Cir. 2010) (discussed in 
Symeonides, 2010 Survey, at 316). 
301 See Doe VIII v. Exxon Mobil Corp., 654 F.3d 11, 41 (D.C. Cir. 2011), vacated on other 
grounds by Doe v. Exxon Mobil Corp., 527 Fed. App’x 7 (D.C. Cir. 2013); Aziz v. Alcolac, 
Inc., 658 F.3d 388 (4th Cir. 2011); Flomo, 643 F.3d at 1020–21; Sarei v. Rio Tinto, PLC, 671 
F.3d 736 (9th Cir. 2011), vacated on other grounds in light of Kiobel by Rio Tinto PLC v. Sarei, 
133 S. Ct. 1995 (U.S. 2013); Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252 (11th Cir. 2009); 
Beanal v. Freeport-McMoran, Inc., 197 F.3d 161 (5th Cir. 1999). 
302 But see Doe I v. Nestle USA, Inc., ___ F.3d ___, ___, 2013 WL 6670945, at *1 (9th Cir. Dec. 
19, 2013) (interpreting Kiobel as “suggesting in dicta that corporations may be liable under 
ATS so long as presumption against extraterritorial application is overcome.”). 
303 Kiobel, 133 S. Ct. at 1665. 
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torts committed abroad because “generic terms like ‘any’ or ‘every’ do not 
rebut the presumption against extraterritoriality.”304  

Turning to the ATS’s history, the Court concluded that “[n]othing 
about th[e] historical context [of the ATS] suggests that Congress . . . 
intended . . . to provide a cause of action for conduct occurring in the 
territory of another sovereign.”305 The Court noted that when Congress 
passed the ATS, Blackstone had identified three principal offenses against 
the law of nations: (1) violation of safe conduct; (2) infringement of the 
rights of ambassadors; and (3) piracy. The first two of those offenses “have 
no necessary extraterritorial application,”306 and two episodes involving the 
second offense had occurred in the United States shortly before Congress 
passed the ATS. The Court concluded that these contemporary examples 
provided “no support for the proposition that Congress expected causes of 
action to be brought under the statute for violations of the law of nations 
occurring abroad.”307  

The third offense, piracy, is by definition extraterritorial because it 
“typically occurs on the high seas, beyond the territorial jurisdiction of the 
United States or any other country.”308 However, applying U.S. law to 
pirates “does not typically impose the sovereign will of the United States 
onto conduct occurring within the territorial jurisdiction of another 
sovereign, and therefore carries less direct foreign policy consequences.”309 
Pirates are “fair game” and “may well be a category unto themselves”; the 
fact that the ATS allows a tort action against them for their acts on the high 
seas “is [not] a sufficient basis for concluding that other causes of action 
under the ATS reach conduct that does occur within the territory of 
another sovereign.”310 

 The Court rejected the notion that Congress passed the ATS to 
provide a “uniquely hospitable forum for the enforcement of international 
norms.”311 After quoting Joseph Story’s phrase that “[n]o nation has ever yet 

304 Id. 
305 Id. at 1668–69. 
306 Id. at 1666. 
307 Id. at 1667. 
308 Id. 
309 Id. 
310 Id. 
311 Id. at 1668.  
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pretended to be the custos morum of the whole world,”312 the Court noted 
that if the United States were to apply the ATS to conduct occurring in 
other countries, then other countries “could hale our citizens into their 
courts for alleged violations of the law of nations occurring in the United 
States, or anywhere else in the world.”313 The presumption against 
extraterritoriality protects the United States from this eventuality by 
“guard[ing] against our courts triggering such serious foreign policy 
consequences.”314 

 Returning to the facts of the case and noting that all relevant 
conduct occurred in the territory of another country, the Court said that 
“even where the claims touch and concern the territory of the United 
States, they must do so with sufficient force to displace the presumption 
against extraterritorial application.”315 Here, the defendants’ mere corporate 
presence in the United States clearly was insufficient to trigger these 
concerns.  

 In a brief concurring opinion, Justice Kennedy appeared open to the 
possibility of a less restrictive interpretation of the ATS for “serious 
violations of international law principles” in cases not covered by the 
Court’s holding and reasoning. For those cases, “the proper implementation 
of the presumption against extraterritorial application may require some 
further elaboration and explanation.”316 

 Justice Breyer, in a concurring opinion joined by Justices Ginsburg, 
Sotomayor, and Kagan, took a further step. He would apply the ATS if: 

(1) the alleged tort occurs on American soil, (2) the defendant is an 
American national, or (3) the defendant’s conduct substantially and 
adversely affects an important American national interest, and that 
includes a distinct interest in preventing the United States from 
becoming a safe harbor (free of civil as well as criminal liability) for a 
torturer or other common enemy of mankind.317 

 In Balintulo v. Daimler AG,318 an ATS case arising out of human 
rights abuses during South Africa’s apartheid regime, some of the 

312 Id. (quoting United States v. The La Jeune Eugenie, 26 F. Cas. 832, 847 (No. 15,551) (C.C. 
Mass. 1822)). 
313 Id. at 1669. 
314 Id. 
315 Id. 
316 Id. (Kennedy, J., concurring).  
317 Id. at 1671 (Breyer, J., concurring). 
318 727 F.3d 174 (2d Cir. 2013). 
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defendants were U.S. corporations. Relying on this fact, and combining the 
last-quoted phrase in the Court’s opinion319 and Justice Breyer’s concurring 
opinion, the plaintiffs argued that Kiobel did not preclude the application of 
the ATS because the American nationality of the defendants “touch[ed] and 
concern[ed]” the United States with “sufficient force” to displace the 
presumption against extraterritoriality.320  

The Second Circuit rejected the argument, noting that the plaintiffs 
“arrive[d] at precisely the conclusion reached by Justice Breyer,” which did 
not reflect the Court’s majority.321 The majority “did not suggest that a 
defendant’s citizenship has any relevance to the presumption against 
extraterritoriality,” and the majority’s reference to claims that “touch and 
concern” the United States was mere dicta.322 According to the Second 
Circuit, Kiobel adopted a “bright-line” test, “stat[ing] over and over that the 
ATS bars suits where the relevant conduct occurs abroad.”323 

 2. Piracy 

Mention ‘pirates’ to most Americans and you are more likely to 
evoke Johnny Depp’s droll depiction of Captain Jack Sparrow than 
concern about the international scourge of piracy that long ago led 
most civilized states to declare such marauders the enemy of all 
mankind. In unstable parts of the world, piracy is serious business, 
and these troubled waters have seen a resurgence in pirate attacks, 
both successful and attempted.324 

 Thus began the decision of the District of Columbia Circuit in United 
States v. Ali,325 one of two piracy cases to reach the appellate courts in 
2013.326 The defendant, a Somali national, had negotiated the ransom for 

319 See supra text accompanying note 315. 
320 Balintulo, 727 F.3d at 189. 
321 Id. The Balintulo opinion was written by Judge Cabranes, the same judge who wrote the 
superseded Second Circuit opinion in Kiobel, which had held that international law does 
not recognize corporate liability. 
322 Id. at 190. 
323 Id. (emphasis in original). 
324 United States v. Ali, 718 F.3d 929, 932 (D.C. Cir. 2013). 
325 718 F.3d 929 (D.C. Cir. 2013), reh’g en banc denied (Aug. 21, 2013). 
326 For a 2012 case, see United States v. Dire, 680 F.3d 446 (4th Cir. 2012), cert. denied, Dire 
v. United States, 133 S. Ct. 982 (U.S. 2013) (discussed in Eugene Kontorovich, Piracy on the 
High Seas: United States v. Dire, 107 AM. J. INT’L L. 644 (2013)); Note, Criminal Procedure--
Extraterritorial Application of Fifth Amendment-- Fourth Circuit Finds Understanding of 
Spoken Words Adequate to Secure Valid Waiver of Miranda Rights by Somali Pirates--
United States v. Dire, 126 HARV. L. REV. 619 (2012); Note (Ashley Bane), Pirates Without 
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the release of a Danish vessel captured by Somali pirates on the high seas 
off the coast of Somalia. Although the defendant was deeply involved in the 
piracy operation, his activities were confined in Somali land and territorial 
waters and did not extend to the high seas. The defendant was charged 
under the antipiracy statute (18 U.S.C. § 1651) with (1) aiding and abetting in 
the commission of piracy and (2) conspiracy to commit piracy. 

 Enacted under the Define and Punish clause of the Constitution,327 
Section 1651 provides: “Whoever, on the high seas, commits the crime of 
piracy as defined by the law of nations, and is afterwards brought into or 
found in the United States, shall be imprisoned for life.”328 The defendant 
argued that because he did not act on the high seas, the law of nations did 
not authorize the piracy charges against him. The court accepted his 
argument for the conspiracy charge, but not the aiding and abetting charge. 

 To determine how the law of nations defines piracy, the court turned 
to the United Nations Convention on the Law of the Sea (UNCLOS). The 
United States has not signed this Convention but has accepted its definition 
of piracy as a codification of customary international law by agreeing to a 
relevant U.N. Security Council resolution. Article 101 of the Convention 
defines piracy as consisting of certain “illegal acts of violence or detention” 
on the high seas, but also includes “any act of . . . intentionally 
facilitating”329 those illegal acts, even if the facilitating does on occur on the 
high seas. Based on this provision, the court held that the United States 
could prosecute the defendant for facilitating or, in American terms, aiding 
and abetting the commission of piracy.  

 The court also held, however, that the United States could not 
prosecute the defendant for conspiracy to commit piracy because: (1) Article 
101 of UNCLOS does not include conspiracy in the definition of piracy; and 
(2) Applying the conspiracy statute (18 U.S.C. § 371) extraterritorially would 
violate both the presumption against extraterritoriality and the Charming 

Treasure: The Fourth Circuit Declares That Robbery Is Not an Essential Element of General 
Piracy, 37 TUL. MAR. L.J. 615 (2013); Samuel Shnider, Universal Jurisdiction over “Operation 
of a Pirate Ship”: The Legality of the Evolving Piracy Definition in Regional Prosecutions, 38 
N.C. J. INT’L L. & COM. REG. 473 (2013). 
327 See U.S. CONST. art. I, § 8, cl. 10 (providing that Congress shall have power “[t]o define 
and punish Piracies and Felonies committed on the high Seas, and Offences against the 
Law of Nations.”) 
328 18 U.S.C. § 1651 (2013) (emphasis added). 
329 UNCLOS, art. 101(c), Dec. 10, 1982, 1833 U.N.T.S. 397, 436. 
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Betsy presumption, which counsels against interpreting federal statutes in a 
way that contravenes international law.330 

The second piracy case, United States v. Shibin,331 involved similar 
facts. The defendant, another Somali national, negotiated the ransom for 
the release of a German and an American ship without participating in the 
actual piracy on the high seas. The Fourth Circuit affirmed his conviction 
for aiding and abetting the piracy, using the same rationale as the D.C. 
Circuit in Ali.  

One difference between the two cases, however, was that, unlike the 
defendant in Ali who came to the United States voluntarily,332 the 
defendant in Shibin was brought to the United States against his will. He 
was arrested by local Somali police and turned over to FBI agents who flew 
him immediately to the United States. He argued that because there was no 
extradition treaty between Somalia and the United States, his removal to 
the U.S. was illegal, and thus American courts lacked personal jurisdiction 
over him. The court rejected the argument, holding that under the Ker–
Frisbie doctrine,333 the manner in which the defendant is captured and 
brought to court is “generally” irrelevant to the court’s personal jurisdiction 
over him.334 The court also noted that the phrase “brought into or found in 
the United States” in the above-quoted anti-piracy statute does not require 
that the presence of the defendant in the U.S. be voluntary. 

3. Hostage Taking 

The defendants in both Ali and Shibin were also convicted of hostage 
taking under 18 U.S.C. § 1203, which provides that “whoever, whether inside 
or outside the United States, [takes hostages], shall be punished . . . [if] the 
offender is found in the United States.”335 Obviously, the italicized phrase 
negates the presumption against extraterritoriality. The Charming Betsy 
presumption is also inapplicable because its function is to guide the 
interpretation of federal statutes, not to restrain Congress’ power to 

330 See Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64 (1804). 
331 722 F.3d 233 (4th Cir. 2013), petition for cert. filed Oct. 18, 2013. 
332 Mr. Ali came to the U.S. in response to an e-mail invitation to attend an education 
conference because in the meantime he was appointed to a position in the Ministry of 
Education for the Republic of Somaliland, a self-proclaimed state within Somalia. Federal 
prosecutors had sent the invitation, and they for him at the Dulles airport. 
333 See Frisbie v. Collins, 342 U.S. 519, 522 (1952); Ker v. Illinois, 119 U.S. 436, 444 (1886). 
334 For a possible exception to this doctrine in cases of “outrageous” police conduct, see 
United States v. Umeh, 527 Fed. App’x 57 (2d Cir. 2013) (discussed infra at text 
accompanying note 353). 
335 18 U.S.C. § 1203 (2013) (emphasis added). 
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proscribe extraterritorial conduct. Finally, the hostage-taking statute is 
consistent with international law because the statute implements the 
International Convention against the Taking of Hostages of December 17, 
1979.336  

Thus, the only argument left for the defendants was that their 
prosecution violated the U.S. Due Process clause. The Ali court rejected the 
argument, reasoning that the Due Process clause is satisfied as long as the 
defendant could reasonably understand and anticipate that his conduct was 
prohibited. In this case, the universal condemnation of hostage taking, 
evidenced by the widespread adoption of the Hostage Convention (even if 
Somalia had not adopted it), provided ample notice that hostage taking was 
a prohibited act for which the defendant could anticipate his prosecution.337 

4. Securities Exchange Act 

In Morrison v. Nat’l Austl. Bank Ltd.,338 the Supreme Court confined 
the territorial reach of the anti-fraud provision (Section 10(b)) of the 
Securities Exchange Act of 1934 to “transactions in securities listed on 
domestic exchanges, and domestic transactions in other securities.”339 In 
United States v. Vilar,340 the Second Circuit held that Section 10(b) has the 
same territorial reach in criminal prosecutions as it has in civil cases under 
Morrison.341  

As the Second Circuit put it, “the general rule is that the 
presumption against extraterritoriality applies to criminal statutes, and 
Section 10(b) is no exception.”342 The presumption “is a method of 
interpreting a statute, which has the same meaning in every case, . . . not a 

336 T.I.A.S. No. 11,081. 
337 See United States v. Ali, 718 F.3d, at 944–47. The Shibin defendant did not make this 
particular constitutional argument, but he unsuccessfully challenged the admission into 
evidence of his confession to an FBI agent in Somalia. The Shibin defendant was also 
convicted of violence against maritime navigation, in violation of 18 U.S.C. §§ 2280. 
338 130 S. Ct. 2869 (U.S. 2010) (discussed in Symeonides, 2010 Survey, 306-11). 
339 Morrison, 130 S. Ct. at 2884. 
340 729 F.3d 62 (2d Cir. 2013). For extensive discussion of this case, see David Keenan & 
Sabrina P. Shroff, Taking the Presumption Against Extraterritoriality Seriously in Criminal 
Cases after Morrison and Kiobel, 45 LOY. U. CHI. L.J. 71, 96 et. seq. (2013). 
341 The Vilar defendants were convicted on several counts of securities fraud before 
Morrison. They subsequently challenged their convictions on the ground that the conduct 
underlying theirs convictions was extraterritorial and thus not criminal under Section 
10(b). The court upheld the convictions, after finding that the defendants committed fraud 
in domestic securities transactions.  
342 Vilar, 729 F.3d. at 74. 
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rule to be applied to the specific facts of each case.”343 A statute “either 
applies extraterritorially or it does not,” and since the Supreme Court has 
already interpreted Section 10(b) to apply only to securities listed on an 
American stock exchange and securities purchased or sold in the United 
States, “[t]o permit the government to punish extraterritorial conduct when 
bringing criminal charges under Section 10(b) ‘would establish . . . the 
dangerous principle that judges can give the same statutory text different 
meanings in different cases.’”344  

 As noted in the 2010 Survey, a few days after Morrison, Congress 
amended the Securities Exchange Act to ensure that the SEC would 
continue to have authority to enforce Section 10(b) against persons 
engaging in “conduct occurring outside the United States that has a 
foreseeable substantial effect within the United States.”345 Because this 
amendment was a reaction to Morrison, which involved civil enforcement, 
one might argue that Congress contemplated only civil enforcement. But 
the text of the amendment does not contain such a limitation and, 
according to the Second Circuit’s logic in Vilar, a statute “either applies 
extraterritorially or it does not,” in both civil and criminal cases. In the final 
analysis, therefore, the impact of Vilar in future criminal prosecutions of 
securities fraud may be limited. What remains from Vilar is the categorical 
general pronouncement that the presumption against extraterritoriality 
must necessarily apply with the same force in both criminal and civil cases. 
That pronouncement will have to be tested in future cases. 

5. RICO 

 In United States v. Chao Fan Xu,346 the Ninth Circuit accepted the 
premise that the RICO statute347 does not apply extraterritorially, but held 
that the statute applied to the defendants who had engaged in racketeering 
activity in both China and the United States. The defendants stole large 
sums of money from the Bank of China and then came to the United States 
using fraudulent passports and visas, entered into sham marriages, and 
enjoyed their ill-gotten gains in Las Vegas and other similar venues. The 
court rejected the “enterprise” or “nerve center” test for determining the 
focus of the RICO statute in favor of the “activity” test. Applying the latter 

343 Id. 
344 Id. at 44–74 (quoting Clark v. Martinez, 543 U.S. 371, 386 (2005)). 
345 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 
Stat. 1376 (2010). 
346 706 F.3d 965 (9th Cir. 2013), as amended on denial of reh’g (Mar. 14, 2013). 
347 See Racketeer Influenced and Corrupt Organizations Act (RICO), 18 U.S.C.A. § 1961 et 
seq. (2013). 
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test, the court held that the “[d]efendants’ criminal plan, which included 
violation of United States immigration laws while the [d]efendants were in 
the United States, falls within the ambit of the [RICO] statute.”348 Thus, the 
defendants’ convictions were “not based on an improper extraterritorial 
application of RICO, but rather . . . on a pattern of racketeering activities 
that were conducted by the [d]efendants in the territorial United States.”349 

6. Drug Trafficking 

United States v. Lawrence350 involved the question of the 
extraterritorial application of 21 U.S.C. § 959(b), which prohibits the 
possession or distribution of illegal drugs on board an aircraft. Specifically, 
subsection (b) of § 959 provides that “[i]t shall be unlawful for any United 
States citizen on board any aircraft, or any person on board any aircraft 
owned by a United States citizen or registered in the United States . . . to 
distribute . . . or . . . possess . . . with intent to distribute” illegal drugs.351 
Subsection (c) provides that “[t]his section is intended to reach acts of 
manufacture or distribution committed outside the territorial jurisdiction 
of the United States.”352  

The defendants were a group of couriers who would fly from the 
United States to South America, pick up illegal drugs there, and then fly 
them directly to Europe without passing through the United States. One of 
the defendants, a U.S. citizen, was arrested in Panama before boarding a 
plane for Switzerland. That arrest led to the arrest and indictment of the 
other couriers (all U.S. citizens) in the United States, as well as of the 
ringleader, a resident alien. The defendants challenged their indictments on 
several grounds, including that the above statute did not apply to 
possession of illegal drugs outside the United States with intent to 
distribute outside the United States. 

The Fifth Circuit rejected the arguments and upheld all of the 
indictments. The court found that: (1) Both the statute’s wording and 
congressional intent rebutted the presumption against extraterritoriality; 
(2) The extraterritorial application of the statute was consistent with 
international law, including treaties adopted by the United States; (3) The 
prosecution of the U.S. defendants was justified under the nationality 

348 Chao Fan Xu, 706 F.3d at 979. 
349 Id. 
350 727 F.3d 386 (5th Cir. 2013). 
351 21 U.S.C. § 959(b) (2013). 
352 Id. § 959(c). 
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principle of prescriptive jurisdiction; and (4) the prosecution of the resident 
alien was justified under the protective principle. 

In United States v. Umeh,353 the applicable provision was subsection 
(a) of 21 U.S.C. § 959, which makes it unlawful for any person to distribute 
illegal drugs “intending that [they] will be unlawfully imported into the 
United States” or “knowing that [they] will be unlawfully imported into the 
United States.”354 The defendants were aliens who were arrested by local 
police in Liberia while negotiating with an undercover agent the sale of 
cocaine for the United States market. They were brought to the United 
States and charged with conspiracy to violate the above statute through 
drug trafficking that extended from South America to Africa to Europe to 
the United States.  

The defendants argued that their indictment was constitutionally 
insufficient because their activities lacked the requisite nexus with the 
United States. The court rejected the argument, noting that under 
applicable precedent, the prosecution of extraterritorial conduct is 
consistent with due process if the conduct “targets U.S. citizens or interests 
or threatens the security or government functions of the United States,” and 
that the defendants “conspired to distribute drugs with knowledge that they 
would be exported to the United States, conduct that clearly falls within 
[the above precedent].”355 

The defendants also challenged their indictment under the 
“outrageous conduct” exception to the Ker–Frisbie doctrine. They 
contended that upon their arrest in Liberia, they were tortured in the 
presence of U.S. agents. The court found the exception inapplicable, stating 
that “[i]t is settled law that neither police brutality nor abduction by 
government officers can support a jurisdictional challenge.”356 

7. Foreign Sexual Tourism Statute 

353 527 Fed. App’x 57 (2d Cir. 2013), cert. denied, Umeh v. United States, 134 S. Ct. 464 (U.S. 
2013). 
354 21 U.S.C. § 959 (a) (2013). Subsection (c) provides that “[t]his section is intended to reach 
acts of manufacture or distribution committed outside the territorial jurisdiction of the 
United States.” Id. § 959 (c). 
355 Umeh, 527 Fed. App’x at 63. For a case upholding a conviction under 21 U.S.C. § 960 
(production of illegal drugs for importation to the U.S.), see United States v. Garcia, ___ 
Fed. App’x ___, 2013 WL 5225395 (11th Cir. 2013). 
356Umeh, 527 Fed. App’x at 63-64 (citing United States v. Alvarez–Machain, 504 U.S. 655, 
662 (1992)). 
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In United States v. Stokes,357 the defendant was extradited by 
Thailand to face charges under subsection (c) of 18 U.S.C. § 2423, which 
punishes with imprisonment of up to 30 years any U.S. citizen or resident 
alien who “travels in foreign commerce or resides, either temporarily or 
permanently, in a foreign country, and engages in any illicit sexual 
conduct.”358 The prosecutor later dropped this charge because subsection 
(c) was enacted after the defendant had travelled to Thailand. Instead, the 
prosecutor charged the defendant with violating subsection (b) of 18 U.S.C. 
§ 2423, which was in force at the relevant time and imposed a 15-year 
imprisonment on any U.S. citizen or resident alien who “travels in foreign 
commerce, or conspires to do so, for the purpose of engaging in any sexual 
act . . . with a person under 18 years of age that would be [a crime] if the 
sexual act occurred in the . . . United States.”359 

The defendant challenged his indictment on this charge, arguing 
that under a treaty–law doctrine known as the “Rule of Speciality,” an 
extradited person may not be prosecuted for a different offense than the 
one specified in the extradition grant. It is unclear whether this rule grants 
the defendant an enforceable personal right, but the court did not have to 
resolve this issue because the extradition treaty with Thailand provides that 
the extraditing country may waive this rule, which Thailand did in this case. 
The court also rejected the defendant’s challenges that the statute violated 
the foreign commerce clause, and that it criminalized “mere thought.”360 

The defendant also challenged the search of his Thailand residence 
under the Fourth Amendment. The court found that the search was a joint 
operation between U.S. and Thai enforcement agencies, holding that the 
Fourth Amendment “generally” applies to such joint operations. But the 
Fourth Amendment’s warrant requirement, and by extension the strictures 
of the Warrant Clause, do not apply to extraterritorial searches by U.S. 
agents. Instead, such searches are governed by the Amendment’s basic 

357 726 F.3d 880 (7th Cir. 2013), cert. denied, Stokes v. United States, 2013 WL 5845262 (U.S. 
Dec. 2, 2013). 
358 18 U.S.C.A. § 2423(c) (2013). 
359 Id. § 2423(b). A subsequent amendment in 2002 made this subsection applicable to “any 
illicit sexual conduct” and raised the sentence to 30 years imprisonment.  
360 In United States v. Lunsford, 725 F.3d 859 (8th Cir. 2013), the court held that the Sex 
Offender Registration and Notification Act did not require a convicted sex offender: (1) to 
register in the Philippines, where he moved after his conviction, because the Act does not 
apply extraterritorially, or (2) to notify the authorities of Missouri, where he had been 
domiciled before he left for the Philippines, because Missouri was no longer his domicile. 
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requirement of reasonableness. The court found that the search was 
conducted in a reasonable manner.361 

8. Copyright Act 

In Kirtsaeng v. John Wiley & Sons, Inc.,362 the Supreme Court 
resolved a split between the federal circuits by holding that the “first sale” 
doctrine as codified in the Copyright Act applies to copies of copyrighted 
works lawfully made abroad and first sold abroad. The “first sale” doctrine is 
one of the limitations of the exclusive rights of a copyright owner, which are 
defined by Section 106(3) of the Copyright Act.363 Section 109(a) of the Act 
defines the “first sale” doctrine by providing that “[n]otwithstanding the 
provisions of section 106(3),” the owner of a particular copy “lawfully made 
under this title” has the right to sell or dispose of that copy without the 
permission of the copyright owner.364 

The issue in Kirtsaeng centered on whether the above-italicized 
phrase means: (1) lawfully made in the United States or (2) lawfully made 
anywhere. In a 6-3 opinion authored by Justice Breyer, the Supreme Court 
adopted the second answer, holding that the buyer of a copyrighted work 
that was lawfully (i.e., with the copyright owner’s permission) made abroad, 
and first sold abroad, may resell the work in the United States.  

The plaintiff (John Wiley & Sons, Inc.), an American publisher of 
academic textbooks, assigned to an Asian publisher the right to print and 
sell certain textbooks outside the United States. The defendant (Kirtsaeng), 
a Thai citizen studying in the United, bought some of these books in 
Thailand and then resold them in the United States. The district court held 
that Kirtsaeng had infringed on the plaintiff’s copyright and could not 
assert the “first sale” defense because the “first sale” doctrine does not apply 
to books printed abroad, even with the copyright owner’s permission. The 
Second Circuit affirmed, and the Supreme Court reversed. 

The Court reasoned that the language of Section 109(a), as well as 
the common-law history of the “first sale” doctrine, negates any 
geographical limitation to it. The words “lawfully made” mean “made with 
the copyright owner’s permission.” The words “under this title” do not 
mean “where the title is applicable,” but rather “in accordance with this 

361 For a similar holding regarding evidence collected in a search in the United Kingdom, 
see United States v. Vilar, 729 F.3d 62, 85–86 (2d Cir. 2013). 
362 133 S. Ct. 1351 (U.S. 2013). For in depth discussion of this case, see Note, Copyright Act of 
1976 - First Sale Doctrine - Kirtsaeng v. John Wiley & Sons, Inc., 127 HARV. L. REV. 348 (2013).  
363 See 17 U.S.C. § 106(3) (2013). 
364 Id. § 109(a) (emphasis added). 
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title”—i.e., as provided for in this title (the U.S. Copyright Act). This does 
not mean that the Act does not protect the copyright owner from the sale of 
unauthorized books printed abroad solely because they were printed 
abroad. Indeed, other provisions of the Act expressly provide such 
protection. In this case, however, the particular books were authorized 
because John Wiley & Sons, Inc., the copyright owner, had assigned that 
right to the foreign publisher, albeit subject to a prohibition of selling in the 
United States. Thus, the books were “lawfully made under this title,” 
because they were made with the owner’s permission, even though they 
were made abroad. To be sure, the contractual prohibition of selling in the 
United States would be binding on the foreign publisher, but not on 
someone to whom the foreign publisher sells a book. Because of the “first 
sale” doctrine, the buyer is free to resell the book anywhere, including in 
the United States. 

9. Lanham Act (Trademarks) 

Fed. Treasury Enter. Sojuzplodoimport v. SPI Spirits Ltd.365 involved a 
dispute about the ownership of the American trademark in “Stolichnaya,” a 
well-known vodka originally made in, and by, the Soviet Union. The 
disputants were FTE, an entity charted by the Russian government, and a 
Russian company that acquired the American trademark shortly after the 
collapse of the Soviet Union, but whose acquisition was later declared 
invalid by a Russian court. FTE sued the company in federal district court 
for trademark infringement under the Lanham Act, asserting that under 
Russian law FTE was the only lawful owner of the American trademark. The 
Second Circuit ruled that although Russian law determines who owns the 
trademark, American law determines who has standing to bring an 
infringement action under the Lanham Act. The Act provides that only a 
“registrant” of a trademark may bring an infringement action366 and defines 
“registrant” as including “legal representatives . . . and assigns” of the 
registrant.367 The court held that FTE was not a registrant or an assignee 
and thus had no standing to bring the infringement action.368 

10. Foreign Affairs Preemption 

365 726 F.3d 62 (2d Cir. 2013), petition for cert. filed (Dec. 4, 2013). 
366 15 U.S.C.A. § 1114(1) (2013). 
367 Id. § 1127. 
368 For a case involving patent infringement, see Power Integrations, Inc. v. Fairchild 
Semiconductor Int’l., Inc., 711 F.3d 1348 (Fed. Cir. 2013), reh’g and reh’g en banc denied (May 
28, 2013), petition for cert. filed (Aug. 23, 2013) (noting that United States patent law does 
not operate extraterritorially to prohibit infringement abroad, and even indirect 
infringement, which can encompass conduct occurring elsewhere, requires underlying 
direct infringement in the United States). 
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In the 2009 case Von Saher v. Norton Simon Museum of Art at 
Pasadena,369 the Ninth Circuit held that California’s extension of the statute 
of limitations for actions to recover “Holocaust-era artwork . . . taken as a 
result of Nazi persecution during the period of 1929 to 1945” was an 
unconstitutional intrusion on the federal government’s power over foreign 
affairs. Thus, the California statute was preempted under the doctrine of 
field preemption. 

After Von Saher, California enacted a new provision establishing a 
six-year statute of limitations for actions filed “against a museum, gallery, 
auctioneer, or dealer” to recover “works of fine art” stolen or taken in the 
preceding 100 years.370 Cassirer v. Thyssen-Bornemisza Collection Found.371 
involved this new provision. The heirs of the owner of a Pissarro painting 
that was taken by the Nazis in 1939 sued a Spanish museum that bought the 
painting in 1976. The plaintiffs’ action would be timely under the new six-
year statute of limitation but not under California’s general three-year 
statute of limitation. The district court dismissed the action, finding that 
the new statute was functionally equivalent to the statute that Von Saher 
held unconstitutional and was preempted for the same reasons. 

The Ninth Circuit disagreed, noting that the new statute was not 
limited to Holocaust-era artwork but applied to “any” artwork stolen over a 
100-year period. It applied to “a class of artwork that is unrelated to foreign 
affairs on its face” and did “not require that those claims arise out of 
wartime injuries, or from any other specific source that might implicate the 
federal government’s foreign affairs power.”372 The court held that the new 
statute was not preempted, but remanded the case to the district court to 
determine whether the retroactive application of the new statute of 
limitations would deprive the museum of property without due process. 

In the 2012 case Movsesian v. Victoria Versicherung AG,373 the Ninth 
Circuit held that California’s extension of the statute of limitations for 
claims arising out of life insurance policies issued to victims of the 
Armenian Genocide of 1915–23 intruded on the federal government’s power 

369 578 F.3d 1016 (9th Cir. 2009), as amended in 592 F.3d 954 (9th Cir. 2010), cert. denied, 131 
S. Ct. 3055 (U.S. 2011) (discussed in Symeonides, 2009 Survey, 292-93). 
370 CAL. CODE CIV. PROC. § 338(c)(3) (2013). The six-year period begins from the claimant’s 
actual discovery of the whereabouts of the stolen or taken artwork and other information 
necessary for pursuing the claim. 
371 737 F.3d 613, 2013 WL 6403082 (9th Cir. 2013).  
372 Id. at ___ *4. 
373 670 F.3d 1067 (9th Cir. 2012), cert. denied, Arzoumanian v. Munchener 
Ruckversicherungs-Gesellschaft Aktiengesellschaft AG, 133 S. Ct. 2795 (U.S. 2013) 
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to conduct foreign affairs and thus was preempted. In 2013, the Ninth 
Circuit decided Deirmenjian v. Deutsche Bank AG,374 another case involving 
claims by victims of the Armenian Genocide and statute of limitations; but 
this time the decision was not based on foreign affairs preemption. 
Deirmenjian was a putative class action filed by Californians of Armenian 
descent against certain banks operating in Turkey and alleging that the 
banks illegally withheld money from the claimants’ bank accounts following 
the Armenian Genocide. Turkey’s ten-year statute of repose barred the 
action, but the action was timely under Section 348 of the California Code 
of Civil Procedure, which provided that “there is no limitation” on “actions 
brought to recover money or other property deposited with any bank.”375  

The Ninth Circuit resolved the conflict under California’s 
comparative impairment approach by holding that Turkish law should 
govern, barring the action. The court noted that California had an interest 
in applying its law to afford a remedy to tort victims residing in California, 
“even when the injury-producing conduct occurs outside California,” and 
that Turkey also had an interest in “limiting the liability of corporations 
that conduct business within its borders.”376 However, relying on another 
Ninth Circuit case involving Vietnamese immigrants, the court reasoned 
that California’s interest was not “substantial” enough “where California 
residents seek the return of bank deposits from foreign banks when those 
residents made such deposits while living overseas and later moved to 
California.”377 In contrast, “[i]n light of the longstanding deference courts 
show to foreign states to regulate activities therein, . . . Turkey’s interests in 
applying its laws to conduct that occurred within its borders, in dissuading 
forum shopping, and in regulating suits against companies doing business 
there predominate over California’s interests.”378  

VIII. IMMIGRATION 

Federal courts continued to strike down state laws targeting 
undocumented aliens. Arizona v. Inter Tribal Council of Ariz., Inc.379 is the 

374 ___ Fed. App’x ___, 2013 WL 6407025 (9th Cir. 2013) 
375 CAL. CODE CIV. PROC. § 348 (2013). 
376 Deirmenjian, ___ Fed. App’x at ___, 2013 WL 6407025, at *2. 
377 Id. at ___ *3 (citing Huynh v. Chase Manhattan Bank, 465 F.3d 992, 1002 (9th Cir. 2006)). 
For another case involving a Vietnamese immigrant’s unsuccessful attempt to recover 
funds deposited in a Saigon bank before the collapse of South Vietnam, see Chau Kieu 
Nguyen v. JP Morgan Chase Bank, NA, 709 F.3d 1342 (11th Cir. 2013), cert. denied, 134 S. Ct. 
111 (U.S. 2013). 
378 Deirmenjian, ___ Fed. App’x at ___, 2013 WL 6407025, at __ *3.  
379 133 S. Ct. 2247 (U.S. 2013).  
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second U.S. Supreme Court decision in two years to strike down an Arizona 
law on this subject. In the 2012 case Arizona v. United States,380 the Court 
held that federal law preempted three provisions of an Arizona law which: 
(1) made failure to comply with federal alien-registration requirements a 
state misdemeanor; (2) made it a misdemeanor for unauthorized aliens to 
seek or engage in work in Arizona; and (3) authorized state and local 
officers to arrest without a warrant a person suspected of having committed 
any offense that would make that person removable from the United States.  

Inter Tribal Council involved another Arizona law, which required 
voters to present proof of citizenship when they registered to vote and to 
present identification when they vote. The Supreme Court held that this 
law was also pre-empted by federal law, the National Voter Registration Act 
of 1993 (NVRA). Enacted under the authority of the Elections Clause of 
Article I, § 4, clause 1 of the U.S. Constitution, this Act requires states to 
“accept and use” a uniform Federal Form to register voters for federal 
elections. The Federal Form requires only that an applicant aver, under 
penalty of perjury, that he is a citizen. The Arizona law required voter-
registration officials to “reject” any application for registration, including a 
Federal Form, that was not accompanied by documentary evidence of 
citizenship. The Court held that by requiring evidence of citizenship not 
required by the Federal Form, the Arizona law was inconsistent with, and 
thus preempted by, the NVRA’s mandate that states “accept and use” the 
Federal Form.381 

In Valle del Sol Inc. v. Whiting,382 the Ninth Circuit affirmed a 
preliminary injunction enjoining the enforcement of another Arizona 
statute that made it illegal to “[t]ransport or move or attempt to transport 
or move an alien in [Arizona], in furtherance of the illegal presence of the 
alien in the United States.”383 The court found that the plaintiffs established 
the likelihood of success on the merits of their claim that federal 
immigration law preempted the Arizona statute under both field 
preemption and conflict preemption.384 

380 132 S. Ct. 2492 (U.S. 2012). 
381 For a full discussion of this case, see Samuel Issacharoff, Beyond the Discrimination 
Model on Voting, 127 HARV. L. REV. 95 (2013); Note, Elections Clause -- Federal Preemption of 
State Law -- Federal Voter Registration -- Arizona v. Inter Tribal Council of Ariz., Inc., 127 
HARV. L. REV. 198 (2013). 
382 732 F.3d 1006 (9th Cir. 2013). 
383 ARIZ. REV. STAT. ANN, § 13-2929 (2013). 
384 In Lopez-Valenzuela v. Cnty. of Maricopa, 719 F.3d 1054 (9th Cir. 2013), a different panel 
of the Ninth Circuit held that federal law did not preempt an Arizona constitutional 
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In United States v. South Carolina,385 the Fourth Circuit affirmed an 
injunction on similar preemption grounds against a South Carolina statute. 
In addition to criminalizing the harboring of undocumented aliens, the 
statute made it a felony for undocumented aliens to conceal, harbor, or 
shelter themselves from detection, and for any alien to fail to carry an alien 
registration card. Noting that the statute essentially “criminalize[d] 
unlawful presence, a stance plainly at odds with federal law[,]” which treats 
this matter as a civil matter,386 the court continued: 

We are hard-pressed to see how an unlawfully present alien, going 
about her normal daily life, would be able to avoid violating [the 
statute]. Simply staying in one’s home could be viewed as an attempt 
to “shelter” oneself from detection. Taking a bus or driving home at 
the end of the workday would be ‘transport[ing]’ oneself to the 
shelter of one’s home to avoid detection. The broad sweep of these 
sections violates the clear rule of Arizona [v. United States] that 
unlawful presence is not a criminal offense.387 

In State v. Sarrabea,388 the Louisiana Supreme Court held that federal 
immigration law preempted a Louisiana law that made it a felony for alien 
students or nonresident aliens to drive a vehicle in Louisiana without 
documentation demonstrating that they are lawfully present in the United 
States. The court noted that there was little difference between Arizona’s 
criminalization of presence without documentation and Louisiana’s 
criminalization of driving without documentation. Both were preempted by 
federal law, which does not allow states to criminalize the failure to carry 
registration documents.389 

Finally, in Staff Mgmt. v. Jimenez,390 the Iowa Supreme Court held 
that an undocumented alien could receive healing period benefits under 

provision and implementing statute that prohibited state courts from setting bail for 
detainees who were in the United States illegally. 
385 720 F.3d 518 (4th Cir. 2013). 
386 Id. at 530. 
387 Id. at 529. In Lozano v. City of Hazleton, 724 F.3d 297 (3d Cir. 2013), petition for cert. 
filed, Oct. 24, 2013, the Third Circuit held that federal immigration law preempted a city 
ordinances regulating the employment of unauthorized aliens and the provision of rental 
housing to them within the city limits. 
388 ___ So. 3d ____, 2013 WL 5788888 (La. 2013). 
389 Two more Louisiana cases involving the same issue have reached the same result. See 
State v. Martinez, 124 So. 3d 638 (La. Ct. App. 2013); State v. Osbaldo, 124 So. 3d 640 (La. Ct. 
App. 2013). 
390 839 N.W.2d 640 (Iowa 2013).  
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Iowa’s worker’s compensation statute. The court found that although the 
federal Immigration Reform and Control Act (IRCA) prohibits the hiring of 
undocumented workers, it does not render such hiring contracts null and 
void, nor does it prohibit the award of healing period benefits. The court 
reasoned that the purpose of the IRCA was to inhibit employment of 
undocumented workers, but not to diminish labor protections for them; 
and that invalidating the contract would undermine the IRCA by 
encouraging employers to hire undocumented workers without having to 
pay benefits to injured workers. 

IX. THE DEFENSE OF MARRIAGE ACT (DOMA) 

In United States v. Windsor,391 the United States Supreme Court held 
unconstitutional, under the Fifth Amendment, section 3 of the Defense of 
Marriage Act (DOMA). Section 3 is the vertical part of DOMA, which 
defines marriage for federal law purposes as meaning “only a legal union 
between one man and one woman as husband and wife.”392 Windsor did not 
involve section 2, the horizontal part of DOMA, which releases states from 
their obligation to give full faith and credit to sister-state laws or judgments 
that recognize same-sex marriages or unions.393 

391 133 S. Ct. 2675 (U.S. 2013). W. Burlette Carter, The “Federal Law of Marriage”: Deference, 
Deviation, and DOMA, 21 AM. U. J. GENDER SOC. POL’Y & L. 705 (2013); Benjamin P. Edwards, 
Welcoming a Post-DOMA World: Same-sex Spousal Petitions and Other Post-Windsor 
Immigration Implications, 47 Fam. L.Q. 173 (2013); Anthony C. Infanti, The Moonscape of 
Tax Equality: Windsor and Beyond, 108 NW. U. L. REV. COLLOQUY 110 (2013); Courtney G. 
Joslin, Windsor, Federalism, and Family Equality, 113 COLUM. L. REV. SIDEBAR 156 (2013); 
Michael J. Klarman, Windsor and Brown: Marriage Equality and Racial Equality, 127 HARV. 
L. REV. 127 (2013); Andrew Koppelman, Why Scalia Should Have Voted to Overturn DOMA, 
108 NW. U. L. REV. COLLOQUY 131 (2013); Douglas Nejaime, Windsor’s Right to Marry, 123 
YALE L.J. ONLINE 219 (2013); Meg Penrose, Something to (Lex Loci) Celebrationis?: Federal 
Marriage Benefits Following United States v. Windsor, 41 HASTINGS CONST. L.Q. 41 (2013); 
Susannah W. Pollvogt, Windsor, Animus, and the Future of Marriage Equality, 113 COLUM. L. 
REV. SIDEBAR 204 (2013); Kathleen Tipler, Obama Administration’s Non-defense of DOMA 
and Executive Duty to Represent, 73 MD. L. REV. 287 (2013); Elizabeth B. Wydra, Reading the 
Opinions-and the Tea Leaves-in United States v. Windsor, 2013 CATO SUP. CT. REV. 95 (2013); 
Ernest A. Young & Erin C. Blondel, Federalism, Liberty, and Equality in United States v. 
Windsor, 2013 CATO SUP. CT. REV. 117 (2013); Howard M. Zaritsky, Estate Planning 
Implications of the Supreme Court’s DOMA Decision, 40 EST. PLAN. 12 (2013).  
392 Pub. L. No. 104-199, § 3(a), 110 Stat. 2419 (1996) (codified as 1 U.S.C. § 7) (“In determining 
the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the 
various administrative bureaus and agencies of the United States, the word ‘marriage’ 
means only a legal union between one man and one woman as husband and wife, the word 
‘spouse’ refers only to a person of the opposite sex who is a husband or a wife.”). 
393 See id. § 2 (codified as 28 U.S.C. § 1738C) (“No State, territory, or possession of the 
United States, or Indian tribe, shall be required to give effect to any public act, record, or 
judicial proceeding of any other State, territory, possession, or tribe respecting a 
relationship between persons of the same sex that is treated as a marriage under the laws 
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The five-member majority opinion written by Justice Kennedy was 
less meticulous than the well-reasoned opinion of the court below, which 
had reached the same result but provided more specific grounds for holding 
DOMA unconstitutional.394 The Court began by noting that “[b]y history 
and tradition the definition and regulation of marriage . . . has been treated 
as being within the authority and realm of the separate States,” but also 
acknowledging that Congress “can make determinations that bear on 
marital rights and privileges.”395 The problem with DOMA, the Court found, 
is that it “rejects the long-established precept that the incidents, benefits, 
and obligations of marriage are uniform for all married couples within each 
State, though they may vary, subject to constitutional guarantees, from one 
State to the next.”396  

This “federal intrusion on state power” could render DOMA 
unconstitutional on federalism grounds, but the Court found it 
“unnecessary” to decide the case on those grounds because “[t]he State’s 
power in defining the marital relation is of central relevance in this case 
quite apart from principles of federalism.”397 A state’s decision to give this 
class of persons the right to marry “conferred upon them a dignity and 
status of immense import,”398 whereas DOMA “use[d] this state-defined 

of such other State, territory, possession, or tribe, or a right or claim arising from such 
relationship.”). 
394 See Windsor v. United States, 699 F.3d 169 (2d Cir. 2012) (discussed in Symeonides, 2012 
Survey, 287–88); see also Massachusetts v. U.S. Dep’t. of Health and Human Servs., 682 F.3d 
1 (1st Cir. 2012) (discussed in Symeonides, 2012 Survey, 285–87). 
395 Windsor, 133 S. Ct. at 2689–90. Following this principle, the Court held in Hillman v. 
Maretta, 133 S. Ct. 1943 (U.S. 2013), that the Federal Employees’ Group Life Insurance Act 
(FEGLIA) preempted a contrary Virginia statute. FEGLIA provided that upon the death of 
an insured federal employee, the proceeds of his or her life insurance were payable to the 
beneficiary designated in a special form signed by the employee before death. The Virginia 
statute provided that if the designated beneficiary was the employee’s spouse, a subsequent 
divorce would revoke the designation, even if the employee had failed to change the 
beneficiary, which is exactly what happened in Hillman. The Court noted that “[t]he 
regulation of domestic relations is traditionally the domain of state law,” that there is a 
“presumption against pre-emption of state laws governing domestic relations,” and that 
“family and family-property law must do major damage to clear and substantial federal 
interests before the Supremacy Clause will demand that state law will be overridden.” Id. at 
1950 (internal quotation marks and citations omitted). Nevertheless, “family law is not 
entirely insulated from conflict pre-emption principles,” and “state laws governing the 
economic aspects of domestic relations . . . must give way to clearly conflicting federal 
enactments.” Id. (internal quotation marks and citations omitted). The Court held that this 
case involved clearly conflicting federal and state enactments.  
396 Windsor, 133 S. Ct. at 2692. 
397 Id. 
398 Id. 
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class for the opposite purpose—to impose restrictions and disabilities[— . . . 
and] to injure the same class the State seeks to protect.”399 In so doing, 
DOMA “violates basic due process and equal protection principles 
applicable to the Federal Government” under the Fifth Amendment.400 
DOMA’s “unusual deviation from the usual tradition of recognizing and 
accepting state definitions of marriage . . . operates to deprive same-sex 
couples of the benefits and responsibilities that come with the federal 
recognition of their marriages.”401 DOMA’s principal effect is “to identify a 
subset of state-sanctioned marriages and make them unequal[,]” and its 
principal purpose is “to impose inequality.”402 It “singles out a class of 
persons deemed by a State entitled to recognition and protection” and 
“imposes a disability” on them “by refusing to acknowledge a status the 
State finds to be dignified and proper” and “treating those persons as living 
in marriages less respected than others.”403  

For these reasons, the Court concluded, “DOMA is unconstitutional 
as a deprivation of the liberty of the person protected by . . . the Fifth 
Amendment’s Due Process Clause [which] contains within it the 
prohibition against denying to any person the equal protection of the 
laws.”404  

In the penultimate sentence of the opinion, the Court stated that 
“[t]his opinion and its holding are confined to those lawful marriages,” 
namely marriages that are legal under state law.405 The negative implication 
is that the opinion does not apply to challenges against state laws that 
prohibit same-sex marriages. In his dissenting opinion, Justice Scalia 
expressed deep disbelief, stating that it was simply a matter of time “for the 
other shoe” to drop.406 He thought it “inevitable” that the majority would 
“reach the same conclusion with regard to state laws denying same-sex 
couples marital status.”407 By formally “declaring anyone opposed to same-
sex marriage an enemy of human decency,” Scalia said, “the majority arms 
well every challenger to a state law restricting marriage to its traditional 

399 Id. 
400 Id. at 2693. 
401 Id. 
402 Id. at 2694. 
403 Id. at 2695–96. 
404 Id. at 2695. 
405 Id. at 2696. 
406 Id. at 2710 (Scalia, J., dissenting). 
407 Id. at 2709. 
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definition.”408 Scalia predicted that a Court that “finds it so horrific that 
Congress irrationally and hatefully robbed same-sex couples of the 
‘personhood and dignity’” will certainly be “similarly appalled by state 
legislatures’ irrational and hateful failure to acknowledge that ‘personhood 
and dignity’ in the first place.”409 

Justice Scalia also touched on the “difficult choice-of-law issues that 
will now arise absent a uniform federal definition of marriage.”410 He posed 
the following hypothetical:  

Imagine a pair of women who marry in Albany [New York] and then 
move to Alabama, which does not recognize as valid any marriage of 
parties of the same sex. When the couple files their next federal tax 
return, may it be a joint one? Which State’s law controls, for federal-
law purposes: their State of celebration (which recognizes the 
marriage) or their State of domicile (which does not)? (Does the 
answer depend on whether they were just visiting in Albany?) Are 
these questions to be answered as a matter of federal common law, 
or perhaps by borrowing a State’s choice-of-law rules? If so, which 
State’s?411 

In his dissenting opinion, Chief Justice Roberts found it “undeniable” 
that the majority opinion was “based on federalism” because its “dominant 
theme” was the federal government’s intrusion into an area central to state 
domestic relations law.412 In his dissenting opinion, Justice Alito concluded 
that Section 3 of DOMA did not encroach on the states’ prerogatives 
because it “d[id] not prevent any State from recognizing same-sex marriage 
or from extending to same-sex couples any right, privilege, benefit, or 
obligation stemming from state law” but simply “defined a class of persons 
to whom federal law extends certain special benefits and upon whom 
federal law imposes certain special burdens.”413 

Following Windsor, courts in California, New Jersey, New Mexico, 
and Utah414 declared unconstitutional those states’ bans on same sex 

408 Id. at 2710. 
409 Id. 
410 Id. at 2708. 
411 Id. 
412 Id. at 2697 (Roberts, C.J., dissenting). 
413 Id. at 2720 (Alito, J., dissenting). 
414 See Perry v. Brown, 725 F.3d 968 (9th Cir. 2013); Perry v. Brown, 725 F.3d 1140 (9th Cir. 
2013); Garden State Equality v. Dow, 79 A.3d 1036 (N.J. 2013); Griego v. Oliver, ___ P.3d ___, 
2013 WL 6670704 (N.M. Dec. 19, 2013); Kitchen v. Herbert, ___ F. Supp. 2d ___, 2013 WL 
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marriages, and legislatures in Delaware, Hawaii, Illinois, Minnesota, and 
Rhode Island voted to legalize same-sex marriages. Thus, by the end of 2013, 
18 states and the District of Columbia had legalized same-sex marriages,415 
while 32 states continued to prohibit them.  

X. MARITAL PROPERTY 

Roberts v. Locke416 involved the common scenario of spouses 
divorcing in one state and owning real property in another state, and the 
equally common myth that the divorcing court does not have jurisdiction to 
decide the spouses’ respective rights to out-of-state realty. It is of course 
true that a court does not have in rem jurisdiction directly to alter title in 
out-of-state immovables.417 But it is also true that, as long as a court has in 
personam jurisdiction over both spouses, the court can decide their 
respective rights in the out-of-state immovable and, if need be, order them 
to make the necessary conveyances.418 As the Wyoming Supreme Court 
said: 

For over a hundred years it has been settled black-letter law 
that a court lacks authority to directly determine and affect title to 
real property located outside the state in which the court sits. 
However, it is equally well-established that a court of equity having 
jurisdiction over a person may act indirectly upon that person’s 
extraterritorial real estate by ordering him or her to act or to cease to 
act in some particular way in relation to the property. . . . A 
Wyoming court having personal jurisdiction over the parties in a 
divorce action may therefore order one of them to convey his or her 
interest in real property to the other, even though the property is in 

6697874 (D. Utah. Dec. 20, 2013), stay denied, Kitchen v. Herbert, 2013 WL 6834634 (D. 
Utah, Dec. 23, 2013). An appeal is expected in the last case. 
415 In addition to the states listed in the text, the following states had previously legalized 
same-sex marriages: Massachusetts (2004), Connecticut (2008), Iowa (2009), Vermont 
(2009), New Hampshire (2010), New York (2011), Maine (2012), Washington (2012), and 
Maryland (2013). 
416 304 P.3d 116 (Wyo. 2013). 
417 See Fall v. Eastin, 215 U.S. 1 (1909). 
418 In Aurelio v. Camacho, 2012 MP 21, 2012 WL 6738437 (N. Mariana I. Dec. 31, 2012), the 
Supreme Court of the of the Northern Mariana Islands (NMI) held that (1) The lower court 
that had in personam jurisdiction over a Filipino citizen who had violated NMI labor laws 
also had jurisdiction to order her to convey to her NMI employees; (2) The NMI homestead 
statute which could have exempted the townhouse from seizure by the creditors, did not 
apply extraterritorially; and (3) The sale of the townhouse had to comply with Philippines 
law, which did not allow non-Filipino citizens to own Filipino immovables. 
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a foreign country.419 

 In Roberts, the property in question was a beachfront lot and 
apartment building in Costa Rica. The Wyoming court ordered the 
divorcing spouses to sell that property, pay off the marital debt, and then 
split the equity. The wife did not appeal that order, but she sabotaged or 
impeded all efforts to sell the property. The court held her in contempt. She 
appealed the contempt order, arguing that under the Costa Rican Code of 
Civil Procedure, Costa Rican courts had exclusive jurisdiction “to decide 
controversies relating to ownership and title to movable or immovable 
property located there.”420 From this, she extrapolated that Wyoming courts 
lacked jurisdiction to render any judgment involving the Costa Rica 
property. After noting that the wife did not properly plead or prove Costa 
Rican law, the Wyoming Supreme Court properly replied: 

Even if [the wife’s] representations regarding Costa Rican law are 
accurate, we fail to see how these claimed provisions differ from the 
rule in Wyoming, which provides that its courts have no authority to 
issue a judgment purporting to determine or directly affect title to 
real property located in another state or foreign country. Nor can we 
discern why those provisions of Costa Rican law would invalidate a 
Wyoming order requiring parties to a divorce in this state to convey 
their foreign property in order to achieve an equitable distribution of 
marital assets.421 

The court also noted that the wife’s position was inconsistent with 
her earlier position when she had asked the divorce court to assign the 
Costa Rica property to her. The court upheld the contempt order and also 
ordered the wife to pay the husband’s costs and attorney fees under a court 
rule that allows such an award “where an appellate brief lacks cogent 
argument and is devoid of pertinent authority to support a claim of 
error.”422 

 

419 Roberts, 304 P.3d at 120. 
420 Id. 
421 Id. at 120–21.  
422 Id. at 122. For other cases involving marital property conflicts, see Tener v. Short Carter 
Morris, LLP, 2013 WL 4007802 (Tex. App. Aug. 6, 2013) (discussed supra at V.7); In re 
Marriage of Wright, 2013 WL 6633957 (Wash. Ct. App. Dec. 16, 2013) (applying Washington 
law in distributing goodwill of a Washington husband’s Alaska surgical practice); Davis v. 
Gravois, 125 So.3d 541 (La. Ct. App. 2013) (applying Michigan law to retroactively divide 
husband’s military pension, but also applying Louisiana prescription law, barring claims for 
pension payments older than ten years).  
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XI. CHILD CUSTODY AND SUPPORT 

Article 1 of the Hague Convention on the Civil Aspects of 
International Child Abduction of 1980 binds each Contracting State:  

(a) to secure the prompt return of children wrongfully removed to or 
retained in any Contracting State; and  

(b) to ensure that rights of custody and of access under the law of 
one Contracting State are effectively respected in the other 
Contracting States.423  

Article 3 of the Convention provides that the removal or the 
retention of a child is “wrongful” when:  

(a) it is in breach of rights of custody . . . under the law of the State 
in which the child was habitually resident immediately before the 
removal or retention; and  

(b) at the time of removal or retention those rights were actually 
exercised . . . or would have been so exercised but for the removal or 
retention.424 

In Chafin v. Chafin,425 a federal district court in Alabama found that 
the country of the child’s habitual residence was Scotland and granted the 
mother’s petition to return the child to Scotland. The mother returned to 
Scotland and obtained interim custody and a preliminary injunction 
prohibiting the father from removing the child form from Scotland. The 
father appealed the district court’s order, but the Eleventh Circuit dismissed 
the appeal as moot, on the ground that once a child has been returned to a 
foreign country, a U.S. court becomes powerless to grant relief.  

The Supreme Court reversed and remanded, finding that the case 
was not moot because the father was seeking reversal of the district court 
determination that the child’s habitual residence was Scotland and, upon 
reversal, an order to return the child to the United States. The Court 
reasoned that the question whether such a relief would be effectual given 
that the district court had no authority to issue a re-return order under the 
Convention was a merits question, not mootness, and the father’s prospects 
of success were not pertinent to the mootness inquiry. Even if Scotland 
were to ignore a re-return order, the case would not be moot because the 
U.S. court would continue to have personal jurisdiction over the mother 

423 Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, 
art. 1. 
424 Id. art. 2. 
425 133 S. Ct. 1017 (U.S. 2013) 
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and could command her to return the child under threat of sanctions. 
Enforcement of the order may be uncertain if the mother chooses to defy it, 
but such uncertainty does not typically render cases moot. Upon remand, 
the Eleventh Circuit affirmed the district court’s judgment in favor of the 
mother.426 

Redmond v. Redmond427 also centered on determining the child’s 
“habitual residence,”428 and whether his removal or retention was 
“wrongful” under the Hague Convention. The child’s mother, a U.S. citizen, 
and his father, an Irish citizen, were not married (their common surname 
was a coincidence), but had a long-term relationship. The child lived with 
the parents in Ireland for the first eight months of his life when the mother 
brought him to Illinois in 2007. At that time the father had no custody 
rights under Irish law because unmarried parents in Ireland were not legally 
recognized as parents.  

Three-and-a-half-year later, in 2011, an Irish court granted the 
father’s request for guardianship and joint custody of the child, and also 
ordered that the child remain in Ireland. The mother participated in these 
proceedings and brought the child with her. The court allowed her to take 
the child back to Illinois to prepare for their return to Ireland, but only on 
condition that she promise under oath to return with the child by a 
specified date. The mother and child returned to Illinois and remained 
there. Eight months later, the father filed a Hague Convention petition in 
Illinois claiming that the mother “wrongfully retained” the child in the 
United States in breach of his custody rights recognized by the Irish court. 
The district court agreed and ordered the return of the child to Ireland.  

The Seventh Circuit reversed. The court found that:  

(1) In 2007, when the mother moved with the child from Ireland to 
Illinois, she was the sole legal custodian under Irish law and had the 
exclusive right to decide where the child would live;  

(2) Thus, her removal of the child from Ireland was not “wrongful” 
under the Convention;  

(3) By the time of the Irish custody order in 2011, the child’s life was 
firmly rooted in Illinois, which had become his “habitual residence” 

426 See Chafin v. Chafin, ___ F.3d ___, 2013 WL 6654389, (11th Cir. Dec. 18, 2013). 
427 724 F.3d 729 (7th Cir. 2013), reh’g denied (Aug. 29, 2013). 
428 The case provides an extensive discussion of the concept of “habitual residence.” For an 
excellent discussion of domicile as distinguished from residence, see Grange Ins. Co. of 
Michigan v. Lawrence, 835 N.W.2d 363 (Mich. 2013) (holding that a minor child of divorced 
parents may only have one domicile, and that a child custody order conclusively 
establishes that domicile). 
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under the Convention; and  

(4) Because the child had his habitual residence in Illinois, his return 
to Illinois was not “in breach of rights of custody . . . under the law of 
the State in which the child was habitually resident immediately 
before the removal or retention,” as provided by Article 3 of the 
Convention. 

Chief Judge Easterbrook filed a dubitante opinion, lamenting the 
whole situation and castigating the mother’s reprehensible behavior.429 He 
also pointed out that, although at the time of the child’s birth Ireland did 
not grant custodial rights to the father, Illinois law did grant him some 
custodial rights. Consequently, Illinois “could well deem” the mother’s 
removal of the child to Illinois in 2007 to have been unlawful. “And if 
Illinois would deem [the child’s] presence in Illinois to be unlawful, how 
can the time he spent in Illinois count toward acquiring “habitual 
residence” in Illinois?”430 

Johns v. Johns431 was an action to enforce child support arrearages in 
Tennessee under an Arkansas child support order. The action was untimely 
under Tennessee’s ten-year statute of limitations but timely under an 
Arkansas statute that provided that child support judgments were 
enforceable without limitations as to time. The Tennessee court held the 
order enforceable under the federal Full Faith and Credit for Child Support 
Orders Act (FFCCSOA), which provides that in an action to enforce arrears 
under a child support order “a court shall apply the statute of limitation of 

429 Redmond, 724 F.3d at 748 (Easterbrook, C.J., dubitante) (“[The mother] not only is 
bound by the Irish judgment . . . but also promised to obey that judgment. Her promise 
was essential to obtaining permission to travel with [the child] to Illinois . . . . [She] broke 
her promise and defied the Irish judgment. Ireland considers her a fugitive from justice 
(her contempt of court is obvious), which also makes it impossible to see how she can 
realistically hope to obtain lawful custody . . . in Illinois. It is not simply that she violated 
both a valid judicial order and her own undertaking; it is that she has revealed that she will 
violate any order in [the father’s] favor. No legal system can accept that ‘heads I win, tails 
you lose’ approach. . . . [She] has disqualified herself as a candidate for favorable treatment 
by the judiciary of any state or nation.”). 
430 Id. at 749. For other child custody cases, see, e.g., In re NC, 294 P.3d 866 (Wyo. 2013) 
(holding that Wyoming trial court properly exercised emergency jurisdiction under 
Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) after finding that the 
children had been abused by the mother’s boyfriend in Texas, but the trial court exceeded 
the limitations of emergency jurisdiction when it acted as if it had initial custody 
jurisdiction even though Texas had not relinquished its continuing jurisdiction); In re 
Adoption of H.C.H., 304 P.3d 1271 (Kan. 2013); Thompson v. Fairfax Cnty. Dep’t. of Family 
Servs., 747 S.E.2d 838 (Va. Ct. App. 2013); Ashkii v. Kayenta Family Court, ___ Am. Tribal 
Law ___, 2013 WL 5486806 (Navajo Aug. 19, 2013).  
431 2013 WL 6050939 (Tenn. Ct. App. Nov. 15, 2013). 

90 
 

                                                      



 
SYMEONIDES 27TH ANNUAL CHOICE-OF-LAW SURVEY 2013 
 
the forum State or the State of the court that issued the order, whichever 
statute provides the longer period of limitation.”432  

In Adams-Smyrichinsky v. Smyrichinsky,433 a Kentucky court held 
that under the Uniform Interstate Family Support Act (UIFSA), Kentucky 
law governed the modification of an Indiana child support order because, in 
the meantime, all parties had moved to Kentucky, the Indiana court had 
relinquished jurisdiction, and Kentucky became the “issuing state” once the 
order was registered there.434 

XII. STATUTES OF LIMITATION 

According to a dissenting justice, Precision Gear Co. v. Cont’l Motors, 
Inc.435 was “a classic example of the wilderness in which courts sometimes 
find themselves when searching for solutions to problems arising under the 
judicial nightmare known as Conflict of Laws.”436 This case involved an 
indemnification dispute arising from a fatal small aircraft crash in 
Oklahoma that was caused by the failure of the aircraft’s engine. Following 
a wrongful death action filed in Alabama in which the defendants settled 
with the victims’ families, the engine manufacturer sued the manufacturer 
of gears used in the engine, seeking indemnification.  

The disputed issue was the applicable statute of limitations, which in 
turn depended on the characterization of the indemnification claim as one 
in tort or quasi-contract. Alabama had a two-year statute for 
indemnification claims sounding in tort and a six-year statute for quasi-
contractual indemnification claims. Alabama follows the lex loci delicti rule 
for torts, the lex loci contractus rule for contracts, and the traditional 
procedural characterization of statutes of limitations, which leads to the 
application of the lex fori to all limitation conflicts, subject to exceptions 
not applicable in this case. 

The trial court held that because under the lex loci delicti rule 
Oklahoma law governed the wrongful death action between the victims and 
the tortfeasors, Oklahoma law should also determine whether the 

432 28 U.S.C. § 1738B(h) (2013) (emphasis added). 
433 ___ S.W.3d ___, 2013 WL 6037306 (Ky. Ct. App. 2013). 
434 In Hussein-Scott v. Scott, 298 P.3d 179 (Alaska 2013), a case involving spousal support, 
the issuing state was Florida and the forum state was Alaska. Following UIFSA, the Alaska 
Supreme Court held that Florida law determined the duration of the husband’s support 
obligations. 
435 ___ So.3d ___, 2013 WL 3481949 (Ala. 2013). 
436 Id. at ___ *7 (Murdock, J., dissenting) (quoting Forsyth v. Cessna Aircraft Co., 520 F.2d 
608, 609 (9th Cir. 1975)). 
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indemnification claim between the tortfeasors was a claim in tort or quasi-
contract. Because Oklahoma law characterized this claim as contractual, 
the trial court held that the claim was governed by Alabama’s six-year 
statute, under which the claim was timely. The Alabama Supreme Court 
said that it “agree[d] with the trial court’s conclusion that a claim for 
contribution or indemnity is governed by the law of the state where the 
underlying tort occurred.”437 But then, after reviewing authorities from 
other states, including the Restatement (Second)!, the court concluded that 
“the law of the forum determines the characterization of the claim for 
statute-of-limitation purposes,”438 and that Oklahoma’s characterization 
was irrelevant. The court held that because Alabama law characterized this 
as a tort claim, Alabama’s two-year statute for tort claims applied, barring 
the claim. 

The dissenting Justice expressed his disagreement as follows: 

[I]f we are to rely on the law of another state for the very existence of 
a cause of action and for the very substance of that cause of action, 
how can we reject what that law says as to what that substance is—
contract or tort? 

[O]nce it is determined that the substantive law of the State of 
Oklahoma is to be applied in this case, I do not see how at any 
subsequent juncture in the analysis we can ignore what that law has 
to say as to whether the cause of action created by that law lies in 
contract or in tort. Statutes of limitations themselves may be 
procedural rules, . . . but the question of the nature of the claim to 
which those statutes must be applied is quintessentially substantive. 
Because I read the law of Oklahoma as creating the claims for 
indemnity in the present case as contract claims (specifically under 
the doctrine of quasi-contract), I must conclude that Alabama’s six-
year statute of limitations . . . applies.439  

Midland Funding, LLC v. Schlick440 was a dispute between a credit 
card company and a credit card holder who defaulted on his account. When 
the company sued in Minnesota to collect on the account, the debtor 
argued that because of a New Hampshire choice-of-law clause in the credit 
card agreement, the court should apply New Hampshire’ three-year statute 
of limitations, which would bar the action. A Minnesota precedent allowed 

437 Id. at __ *3 (internal quotation marks omitted). 
438 Id. at ___*4. 
439 Id. at ___ *9 (Murdock, J., dissenting). 
440 2013 WL 6223571 (Minn. Ct. App. Dec. 2, 2013). 
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the parties to choose a foreign statute of limitations as long as they did so 
expressly. Relying on this precedent, the Minnesota court rejected the 
debtor’s argument, noting that in the absence of an express inclusion of the 
statute of limitations in the choice-of-law clause, Minnesota courts will 
apply only the substantive law of the chosen state. The court also held that 
Minnesota’s borrowing statute (which would have led to the application of 
New Hampshire’s shorter statute of limitations) did not change the 
outcome because the borrowing statute was enacted after the accrual of the 
claim and did not apply retroactively. Thus, the action was timely under 
Minnesota’s six-year statute of limitations.441 

In Irby v. Novartis Pharm. Corp.,442 the choice-of-law stipulation was 
quite specific. It provided that: (1) “the substantive law of the State of 
Virginia shall govern plaintiff’s failure to warn, defective design, breach of 
implied warranty, negligence, and consumer fraud act claims,” and (2) “New 
Jersey law shall govern all procedural or evidentiary disputes.”443 Irby was a 
products liability dispute between a Virginia plaintiff and a New Jersey 
pharmaceutical company. The parties made this stipulation after the 
dispute arose and the plaintiff had filed his complaint in a New Jersey.  

Apparently, the plaintiff’s attorney did not know that, in the 1973 
case Heavner v. Uniroyal, Inc.,444 the New Jersey Supreme Court “rejected 
‘the common law conflicts rule that the statute of limitations is ordinarily a 
matter of procedure’ as ‘fundamental[ly] illogic[al] and unsound’”445 and 
applied the statute of limitations of another state, barring a similar products 
liability action. Relying on Heavner, the Irby court held that the Virginia 
statute of limitations applied, barring the action. “[T]he parties’ agreement 
to utilize the procedural law of New Jersey” did not upend this forty-year 
history of New Jersey’s application of the statute of limitations of the state 
where the cause of action arises, absent a substantial New Jersey interest in 
the matter.”446 

441 For a case finding inapplicable the forum’s borrowing statute because the cause of action 
accrued within, rather than outside, the forum state, see Abel v. Austin, 411 S.W.3d 728 (Ky. 
2013). 
442 2013 WL 2660947 (N.J. Super. Ct. App. Div. June 14, 2013). 
443 Id. at *1 (emphasis added). 
444 305 A.2d 412 (N.J. 1973). 
445 Irby, 2013 WL 2660947, at *2 (quoting Heavner, 305 A.2d at 415, 416). 
446 Id. For another case following New Jersey’s substantive characterization and applying 
another state’s statute of limitations, barring the action, see McHale v. Kelly, 527 Fed. 
App’x 149 (3d Cir. May 30, 2013) (decided under New Jersey conflicts law). For a case 
decided under Restatement (Second) § 142 and applying non-forum statute of limitations 
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Traditionally, a dismissal of a lawsuit on statute of limitations 
grounds has been considered a dismissal “not on the merits,” and thus it did 
not bar refiling the lawsuit in another state that had a longer statute of 
limitations. This principle should hold firm in cases in which the first forum 
state follows the traditional procedural characterization of statutes of 
limitation. In contrast, the premise underlying this principle is weakened 
when that state, like New Jersey, follows a substantive characterization. 
Newman v. Krintzman447 is noteworthy because it departed from this 
principle even though the first forum state, New York, was a state that 
continues to follow the procedural characterization of statutes of limitation, 
despite being the avant-garde of the revolution in every other respect. 

In Newman, the first action was filed in a New York state court, 
which held the action barred by New York’s six-year statute of 
limitations.448 The plaintiffs then refiled the same lawsuit in federal district 
court in Massachusetts, arguing that their claim was governed by 
Massachusetts’ 20-year statute of limitations. The court rejected the 
argument and the First Circuit affirmed. The court reasoned that the New 
York court’s dismissal of a lawsuit on statute of limitations grounds was a 
dismissal “on the merits,” thus barring the plaintiff from refiling the same 
lawsuit in Massachusetts. The court relied on Smith v. Russell Sage College, 
a domestic case decided by the New York Court of Appeals in 1981, which 
stated:  

[T]he impact of the Statute of Limitations, though often 
denominated as procedural, in a practical sense may also be said to 
be substantive . . . [because] its interposition is at least as often the 
difference between life or death for the right as well as the remedy . . 
.. [A] dismissal on these grounds is at least sufficiently close to the 
merits for claim preclusion purposes to bar a second action, 
especially where the motion to dismiss the first action was treated as 

barring the action, see Lynch v. Stop & Shop Supermarket Co., LLC, 84 Mass. App. Ct. 1118 
(Mass. App. Ct. Nov. 6, 2013). 
447 723 F.3d 308 (1st Cir. 2013). 
448 At the New York trial court, the parties argued only about whether the New York’s six- 
year statute had been tolled. After losing on the tolling issue, the plaintiffs argued on 
appeal that their claim was governed by Massachusetts’ 20-year statute of limitations. The 
appellate court affirmed the trial court’s application of the New York’s un-tolled statute 
and, without mentioning the plaintiffs’ Massachusetts-based statute-of-limitations 
argument, the appellate court said: “We have considered [the plaintiffs’] remaining 
arguments and find them unavailing.” Id. at 3019–10. 
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one for summary judgment on which the court considered 
submissions of the parties dehors the pleadings.449 

In Chau Kieu Nguyen v. JP Morgan Chase Bank, NA,450 the plaintiff, 
the daughter of a former South Vietnamese citizen, had deposited money in 
the Saigon branch of the Chase bank. On April 24, 1975, six days before 
Saigon fell to North Vietnamese forces, Chase closed its Saigon branch 
without giving notice to its depositors. On March 2, 2006, the plaintiff sent 
a letter to Chase’s New York office demanding payment of the sums in her 
father’s bank accounts. Chase refused payment, stating that it could not 
locate records to verify the father’s bank account. On March 23, 2011, the 
plaintiff sued Chase in Florida to recover the amounts itemized in her 
demand letter. Florida had a five-year statute of limitation but the court 
held that New York’s six-year statute of limitations applied because New 
York had a more significant relationship than Florida.  

The plaintiff argued that her action was timely because the six-year 
period began to run when she sent her demand letter to Chase. Under New 
York law, when a demand is required, the statute of limitations does not 
begin to run until the bank refuses a demand, but a demand is not required 
where it would be impossible or useless to make. In such a case, the statute 
of limitations begins to run when the cause of action accrues. Chase argued 
that a demand was futile in this case because of the circumstances 
surrounding the close of the Saigon branch. Relying on a precedent from 
the time of the Russian Revolution of 1917, the court accepted Chase’s 
argument, noting that “a demand is futile where the deposit-holding foreign 
branch has gone out of business because it would be impossible and useless 
to make a demand on a defunct branch.”451 The court concluded that “a 
demand in this case would also have been futile,” and “[b]ecause no 
demand was required . . . , the statute of limitations began to run when 
Chase breached its contract . . . on the date of the Saigon branch’s closure, 
April 24, 1975.”452 Thus, the plaintiff’s action was untimely. 

 

 

 

 

449 Smith v. Russell Sage College, 429 N.E.2d 746, 750 (N.Y. 1981) (internal quotation marks 
omitted). 
450 709 F.3d 1342 (11th Cir. 2013), cert. denied, 134 S. Ct. 111 (U.S. 2013). 
451 Id. at 1347. 
452 Id. at 1347–47. 
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XIII. JUDGMENTS 

1. Foreign-Country Judgments 

Naoko Ohno v. Yuko Yasuma453 involved two questions: (1) The novel 
question of whether the recognition and enforcement of a foreign judgment 
against a Church amounts to a “state action” in violation of the Free 
Exercise clauses of the U.S. and California constitutions; and (2) The 
common question of whether the judgment or the underlying claim were 
repugnant to the public policy of the United States or California. In an 
extensive, well-reasoned opinion, the Ninth Circuit answered both 
questions in the negative.  

The plaintiff, a Japanese citizen and domiciliary, obtained a $1.2 
million tort judgment in Japan against a California Church and its principal 
pastor, a California domiciliary. The Japanese court held that the pastor, 
speaking from California to the plaintiff in Japan, along with Church 
employees in Japan, exploited the plaintiff’s fragile psychological condition 
and illegally induced her to give virtually all of her assets to the Church in 
violation of the tort provisions of the Japanese Civil Code. The district court 
held the judgment enforceable under California’s Uniform Foreign–Country 
Money Judgments Recognition Act, and the Church appealed. 

In its appeal, the Church argued that enforcement of the Japanese 
judgment amounted to domestic “state action” that should trigger 
constitutional scrutiny under the Religion Clause. In rejecting the 
argument, the Ninth Circuit acknowledged that because, generally 
speaking, an American court’s decision constitutes governmental action, 
and “the district court’s decision in this case applying California’s Uniform 
Act—legislation that is itself the result of governmental action—constitutes 
state action for purposes of constitutional scrutiny.”454 However, the court 
reasoned that this did not mean that “the substance of the underlying 
Japanese monetary damages judgment . . . [should] be ascribed to the 
district court’s enforcement of the judgment under the Uniform Act and so 
subjected to constitutional scrutiny.”455 Noting that “[r]ecognizing and 
enforcing a foreign-country money judgment is distinct from rendering that 
judgment in the first instance,”456 the Ninth Circuit concluded:  

453 723 F.3d 984 (9th Cir. 2013). 
454 Id. at 994. 
455 Id. 
456 Id. at 993; see also id. at 992 (“We do not reach the question of whether a domestic tort 
judgment parallel to the Japanese judgment would have been unconstitutional under the 
Religion Clauses had [the] suit been brought here.”). 
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The district court, in giving effect to the judgment issued in Japan, 
has not participated in the action the Church claims is 
unconstitutional—namely, judging the truth or falsity of the 
Church’s religious teachings or imposing liability for the 
consequences of religious expression. In the absence of such 
participation, we conclude the district court’s recognition and 
enforcement of the Japanese damages award in this case does not 
transform the underlying foreign court’s ruling into domestic ‘state 
action’ subject to constitutional scrutiny.457 

The court then confirmed its conclusion under the two-prong test 
the Supreme Court enunciated in Lugar v. Edmondson Oil Co.458 The first 
prong asks whether the claimed constitutional deprivation resulted from 
the exercise of a right or privilege created by the State or by a rule of 
conduct imposed by the state or a person for whom the State is responsible. 
The court found that this case failed this prong because “the source of the 
alleged constitutional harm [was] . . . Japanese tort law, created by and 
enforced through Japanese governmental entities,” and consequently “the 
claimed constitutional deprivation cannot be traced to a right, privilege, or 
rule of conduct imposed by a domestic governmental entity or 
individual.”459 In recognizing the judgment, the district court “did not apply 
tort law . . . and did not re-try the facts of the case or re-assess the Church’s 
liability for any injury alleged.”460 Instead, “the tort law applied in this case 
[was] the law of Japan, not of California[,]” and “the content of the law is not 
attributable to a domestic state actor.”461 Consequently, the application of 
that law “to the Church’s challenged conduct (all of which was conduct that 
took place in Japan or was specifically directed at [plaintiff] in Japan) [was] 
not an exercise of domestic state power.”462 

The second Lugar prong asks whether the party charged with the 
deprivation qualifies as a domestic state actor or an actor for whom a 
domestic governmental entity is in some sense responsible. Here, the party 
charged with the deprivation was the Japanese court, which is in no sense 
an organ of the federal or California governments. Although, by enforcing 
the judgment in California, the California court had rendered some 

457 Id. at 993. 
458 457 U.S. 922, 937–42 (1982). The Ninth Circuit also tested its conclusion against the 
seminal civil rights case Shelley v. Kraemer, 334 U.S. 1 (1948). 
459 Naoko Ohno, 723 F3d at 994. 
460 Id. at 995. 
461 Id.  
462 Id. 
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assistance to the Japanese court, that was not assistance “to the underlying 
acts that the Church contends constituted the core violation of its First 
Amendment rights—namely, judicial scrutiny of the content of its religious 
beliefs and imposition of liability for the consequences of its religious 
expression.”463 In fact, the Uniform Act required the court to recognize an 
otherwise eligible foreign judgment “without inquiry into the merits of the 
underlying judgment.”464 This “mandatory indifference to the underlying 
merits of the judgment” refutes any argument that the American court is a 
joint actor with the Japanese court in inhibiting the Church’s religious 
freedom.465 

 The court recognized that there may be circumstances in which the 
nature of the enforcement action requires the American court to take such 
an active role in, or to exercise sustained supervision of, the enforcement of 
the foreign judgment as to make the American court a joint actor. As an 
example, the court mentioned the enforcement of a foreign injunction 
because injunctions “directly compel or forbid a party’s actions, and thus 
may be seen as placing the domestic court’s imprimatur behind the 
substance of the foreign court’s order to that extent.”466 However, this 
scenario was not present in this case, which involved “the enforcement [] of 
an order to pay over a pre-determined amount of money.”467 

The court then discussed the Church’s argument that the cause of 
action embodied in the Japanese judgment was repugnant to the public 
policy of California or the United States. The court first quoted phrases 
from numerous cases—such as “inherently vicious, wicked or immoral, and 
shocking to the prevailing moral sense,” “antagonistic,” “antithetical,” and 
“outrageous”—that establish a very high threshold for the public policy 
exception. 468 Next, the court distinguished this case from cases such as 
Telnikoff 469 and Bachchan,470 which held English libel judgments 
unenforceable on public policy grounds. In those cases, the court explained, 
English libel law directly targeted speech in a way that “unquestionably”471  

463 Id. at 996. 
464 Id. 
465 Id. at 997. 
466 Id. at 1000. 
467 Id. 
468 Id. at 1002, 1003. 
469 Telnikoff v. Matusevitch, 702 A.2d 230 (Md. 1997). 
470 Bachchan v. India Abroad Publ’ns. Inc., 585 N.Y.S.2d 661, 665 (N.Y. Sup. Ct. 1992). 
471 Naoko Ohno, 723 F3d at 1005. 
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was “antithetical to the protections afforded the press by the U.S. 
Constitution.”472  

By contrast, the Japanese tort law on which this judgment was based 
was a law of general applicability and did not target religious expression. 
“There is nothing repugnant to California public policy about providing a 
damages remedy for intentional or negligent injury to others’ rights or 
protected interests,” said the court, and “California tort law—and American 
tort law generally—does exactly that.”473 American courts “recognize tort 
liability for acts assertedly motivated by religion[,]” and the Religion Clause 
“do[es] not bar tort claims against a religious entity or its members, so long 
as adjudicating the cause of action does not require a court to judge the 
validity of religious beliefs or interfere with ecclesiastical decision[-]making 
regarding self-governance or employment.”474 In this case, the Japanese 
court explicitly disavowed the notion that it was scrutinizing the Church’s 
beliefs, and recognized that solicitation of donations by religious entities 
was legal and protected from liability in Japan. Thus, the Ninth Circuit 
concluded, “[f]ar from being so divergent from domestic legal principles as 
to be repugnant to public policy, the causes of action underlying the 
Japanese judgment were generally similar to, although possibly broader 
than, those that would be cognizable under California law.”475 

The court then examined the Church’s argument that the Japanese 
judgment, apart from the underlying cause of action, was repugnant to 
public policy. The court rejected as unsupported by the record the Church’s 
contention that the Japanese judgment involved an assessment of the 
validity of the Church’s religious beliefs and again distinguished this 
judgment from the English libel judgments.476 The Church’s second 
contention was that the imposition of tort liability placed a burden on the 
Church’s exercise of its religion without a compelling state interest in doing 

472 Id. at 1004. The court also noted that the federal SPEECH Act (“Securing the Protection 
of our Enduring and Established Constitutional Heritage Act”), which codified the result of 
Telnikoff and Bachchan, as well as California’s equivalent Act, does not apply to all foreign 
judgments allegedly inconsistent with any part of the First Amendment but “focuses 
uniquely on defamation actions and the ‘First Amendment rights of American authors and 
publishers.’” Id. 
473 Id. at 1006. 
474 Id. 
475 Id. at 1008. 
476 See id. at 1010 (“Enforcing a defamation or libel judgment absent a finding of malice 
stands in direct tension with constitutional principles, because it punishes speech on the 
basis of content. In contrast, imposing tort liability absent a finding of intent, for actions 
that may or may not constitute protected religious conduct, does not give rise to the same 
stark clash of legal principles.”). 
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so. The court rejected this contention as well, finding the Church could not 
demonstrate that the burden imposed by the Japanese judgment 
“infringe[d] on protected religious beliefs” rather than “merely on conduct 
accompanied by such beliefs,”477 or that this burden outweighed the 
governmental interest in the regulation of tortious activity. “[W]e are not 
persuaded,” said the Ninth Circuit, “that a California court could not 
conclude that the state’s interest in allowing tort liability as a means of 
protecting vulnerable individuals against undue influence, abuse of 
confidence for pecuniary gain, and fraud is compelling enough to outweigh 
any burden imposed on the Church’s action.”478 The court concluded: 

In sum, the Japanese award cannot be said to fall into the 
narrow class of judgments that must be refused enforcement [as] 
repugnant to public policy. Neither the law applied nor the 
particular judgment issued is so antagonistic to the public policy 
embodied in the Religion Clauses, or so inherently vicious, wicked or 
immoral, and shocking to the prevailing moral sense, as to preclude 
recognition.479 

In re Wilde480 involved the question of whether a criminal conviction 
entered in a foreign country could be the basis for a mandatory disbarment 
under the District of Columbia Bar Rules.481 The Rules imposed this 
sanction for conviction “in a court outside the District of Columbia or in any 
federal court” for a “serious crime” involving “moral turpitude.”482 The 
defendant, a member of the D.C. Bar, was convicted by a South Korean 
court for stealing $1,100 from another passenger on a flight to Korea. 

The D.C. Court of Appeals interpreted the above-quoted italicized 
provision as not extending to courts in a foreign country. The court relied 
on Small v. United States,483 in which the Supreme Court held that a 
Japanese conviction was not a conviction within the meaning of a federal 
statute making possession of a firearm unlawful for persons “convicted in 
any court” of a crime punishable by imprisonment for a term exceeding one 

477 Id. at 1011; see also id. at 1011–12 (“[T]hat the Church’s conduct may have been motivated 
by religious convictions does not shield it from tort liability for injuries engendered by its 
actions.”). 
478 Id. at 1012 (internal quotation marks omitted). 
479 Id. at 1013 (internal quotation marks omitted). 
480 68 A.3d 749 (D.C. 2013). 
481 For cases involving convictions by courts in sister states, see infra text accompanying 
notes 494-501. 
482 In re Wilde, 68 A.3d at 752. 
483 544 U.S. 385 (2005) (discussed in Symeonides, 2005 Survey, 577-78). 
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year. In so holding, the Supreme Court noted that “foreign convictions 
differ from domestic convictions in important ways.” For example, they may 
include a conviction for conduct that domestic laws would permit or punish 
less severely, or “a conviction from a legal system that is inconsistent with 
an American understanding of fairness.”484 

The Court of Appeals also held, however, that (1) Although the 
foreign conviction does not have an automatic collateral estoppel effect, it 
can be the basis for an original disciplinary proceeding by the D.C. Bar; and 
(2) The Bar may give conclusive effect to the factual and legal 
determinations of the foreign court if the Bar determines that it is fair and 
reasonable to do so. 

In re Marriage of Murugesh and Kasilingam485 involved two 
competing divorce lawsuits, the first of which was filed by the husband in 
India, and the second, two days later, by the wife in Illinois. The parties had 
been married in a Hindu marriage in India and then moved to Illinois, 
where they lived for ten years before the divorce actions. The husband filed 
a motion to dismiss the Illinois proceeding under an Illinois statute that 
allows the court to dismiss an action if another action is pending between 
the same parties for the same cause. The court dismissed the motion, 
finding that this statute did not apply to divorce petitions pending in a 
foreign country. The court reasoned that the purpose of the statute was to 
avoid duplicative litigation, but in this case such duplication was 
unavoidable because it was rather unlikely that Illinois would recognize an 
Indian divorce judgment in these circumstances.486 

The court also rejected the husband’s motion to dismiss the Illinois 
proceeding on forum non conveniens grounds, finding that all the private 
and public interest factors weighted against dismissal. Finally, the court 
also rejected the husband’s argument that international comity favored 
dismissal. The court found that: (1) Illinois had a significant and substantial 
interest in the parties and the dissolution of their marriage because both 
parties were Illinois domiciliaries; (2) The husband engaged in forum 
shopping by filing in India solely to take advantage of the Hindu Marriage 
Act which was favorable to him; and (3) India would not recognize the 
Illinois divorce and thus, based on reciprocity, Illinois would not recognize 
the Indian judgment either.  

484 Id. at 387. 
485 993 N.E.2d 1109 (Ill. App. Ct. 2013), reh’g denied (Sept. 9, 2013), appeal pending (Nov. 
Term 2013). 
486 See id. at 115 (“Where a foreign judgment is not recognized in Illinois, an Illinois court 
must litigate the controversy. In such a case, duplicative litigation cannot be avoided[.]”). 
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In Flame S.A. v. Worldlink Intern. (Holding) Ltd.,487 the plaintiff, a 
Swiss corporation, obtained a judgment in the United Kingdom against a 
foreign corporation registered to do business in New York and had the 
judgment recognized in federal district court in New York. The plaintiff 
then sought to enforce the federal judgment in New York state court 
against Samoan, Hong Kong, and Canadian companies alleged to be the 
defendant’s alter egos. The court dismissed the action on forum non 
conveniens (FNC) grounds. The court noted that: (1) Unlike federal law, 
New York FNC law does not absolutely require an alternative forum; (2) In 
any event, the plaintiff had the burden of demonstrating the unavailability 
of an alternative forum; and (3) The plaintiff did not show that Samoa, 
Hong Kong, and Canada were inadequate alternative fora. The court also 
noted that the laws of the states of incorporation (Samoa, Hong Kong, and 
Canada, respectively) would govern the question of whether the defendants’ 
corporate veils should be pierced, and this need to apply foreign law 
weighed in favor of dismissal.  

2. Sister-State Judgments 

Philip Morris USA, Inc. v. Douglas488 was a continuation of a class 
action filed by Florida smokers and their survivors against major tobacco 
companies manufacturing cigarettes in the United States. In the first phase 
of the class action, a jury decided that the tobacco companies breached a 
duty of care, manufactured defective cigarettes, and concealed material 
information. But the jury did not decide whether the tobacco companies 
were liable for damages to individual members of the class. The Florida 
Supreme Court approved the jury verdict, but decertified the class.489 
Members of the class then filed individual complaints in federal and state 
courts. The Florida Supreme Court later ruled that the jury findings in the 
class action had res judicata effect for common issues decided against the 
tobacco companies, and that the only unresolved issues in the individual 
lawsuits filed afterward were specific causation and damages.490  

In this individual action in federal court, the defendant R.J. Reynolds 
company argued that the application of res judicata would violate its 
constitutional right to due process because the jury verdict in the class 
action was so ambiguous that it would be impossible to tell whether the 

487 967 N.Y.S.2d 328 (N.Y. App. Div. 2013), leave to appeal denied, ___ N.E.2d ___, 2013 WL 
6067977 (N.Y. Nov. 19, 2013). 
488 110 So.3d 419 (Fla. 2013), cert. denied, 134 S. Ct. 332 (U.S. 2013) 
489 See Engle v. Liggett Grp., Inc., 945 So.2d 1246 (Fla. 2006). 
490 See Walker v. R.J. Reynolds Tobacco Co., 110 So.3d 419 (Fla. 2013), cert. denied, 134 S. Ct. 
332 (U.S. 2013). 
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jury found that each tobacco company acted wrongfully with respect to any 
specific brand of cigarette or any individual plaintiff. The federal district 
court rejected the argument and the defendant appealed. The Eleventh 
Circuit affirmed, finding that R.J. Reynolds had a full and fair opportunity to 
be heard in the Florida class action and the application of res judicata under 
Florida law did not cause an arbitrary deprivation of property. 

In Cooper v. Glasser,491 the Tennessee Supreme Court held that 
Tennessee’s claim-preclusion law determined the effect of a federal court’s 
judgment following a voluntary dismissal of supplemental state-law claims. 
The court held that Tennessee law did not give claim-preclusive effect to 
plaintiff’s second voluntary dismissal of state-law claims in federal court. 

In Brown v. Garrett,492 the Washington Court of Appeals held that 
Texas had jurisdiction over a Washington used-car dealer who sold a car 
through eBay to a Texas purchaser, and thus a default judgment rendered 
against the dealer in Texas was entitled to full faith and credit in 
Washington. By failing to appear in Texas, the dealer lost the advantage of 
invoking a Washington choice-of-forum clause in the car sales agreement 
and could not use that clause as a basis for a collateral attack on the 
judgment in Washington. In Hope’s Windows, Inc. v. McClain,493 the shoe 
was on the other foot. The contract between a New York seller and a 
Missouri buyer contained a New York choice-of-forum clause. When the 
Missouri buyer defaulted, the New York seller obtained a default judgment 
against him in New York and then sought to enforce it in Missouri. The 
Missouri trial court refused enforcement, finding that New York did not 
have in personam jurisdiction over the Missouri buyer. The Missouri Court 
of Appeals reversed. The court held that even if, in the absence of the 
choice-of-forum clause, New York did not have jurisdiction, New York 
acquired such jurisdiction via the clause (which the buyer did not 
challenge). 

In Blackwell v. Haslam,494 the question was whether a person who 
was convicted of felony drug offenses in Georgia but was later pardoned 
and expressly allowed to possess a firearm in Georgia had a right to possess 
a firearm in Tennessee, where he subsequently moved his domicile. At the 
time of his pardon, Tennessee law provided that convicted felons, even if 
pardoned, could not possess firearms. A subsequent amendment allowed 
pardoned felons to possess a firearm, if their conviction was for a non-

491 ___ S.W.3d ___, 2013 WL 6174469 (Tenn. 2013). 
492 306 P.3d 1014 (Wash. Ct. App. 2013). 
493 394 S.W.3d 478 (Mo. Ct. App. 2013). 
494 2013 WL 3379364 (Tenn. Ct. App. June 28, 2013), appeal denied (Oct. 16, 2013). 
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violent offense. Following this amendment, the Tennessee Court of Appeals 
remanded the case to the trial court to determine whether the defendant’s 
Georgia conviction was for a violent crime.  

The court concluded that if the answer was yes, Tennessee would not 
be obligated to allow the defendant to possess a firearm in Tennessee 
because “giving full faith and credit to Georgia’s restoration of [defendant’s] 
firearm rights would be directly contrary to Tennessee’s strong public policy 
against the restoration of firearm rights for one convicted of [a violent] 
felony.”495 In such a case, “requiring Tennessee to extend full faith and 
credit to Georgia’s restoration of . . . firearm rights . . . would require ‘too 
large a sacrifice by [Tennessee] of its interests in a matter with which it is 
primarily concerned’—protecting public safety and preventing crime.”496 
Apparently, Tennessee courts have recognized such a public policy 
exception to the full faith and credit clause497 and so has the Restatement 
(Second),498 although the Supreme Court has not endorsed it and its 
precedents seem to negate it.499 

In State v. Castillo-Alvarez,500 the defendant was convicted of a 
kidnapping in Iowa that led to the murder of the victim in Minnesota, but 
the Iowa Court of Appeals reversed the conviction for violating Iowa’s 
speedy trial rule. A Minnesota court later convicted the defendant for his 
role in the victim’s murder and for aiding and abetting the kidnapping. A 
Minnesota statute provided that if an act constitutes a crime under the laws 
of both Minnesota and another state, a “conviction or acquittal” of the 
crime in the other state “shall not bar prosecution for the crime in 
[Minnesota] unless the elements of both law and fact are identical.”501 The 
Minnesota Supreme Court held that this statute did not bar the defendant’s 
prosecution in Minnesota because his Iowa conviction had been reversed 
and, one assumes, the reversal was not tantamount to acquittal. The Court 
also held that the Double Jeopardy Clause of the Minnesota Constitution 
did not bar the prosecution because, like the corresponding clause in the 
United States Constitution, the clause allowed successive state prosecutions 
when the defendant’s act transgresses the laws of both states.  

495 Id. at *17. 
496 Id. (quoting RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 103 cmt. B (1971)). 
497 See Seiller & Handmaker, LLP v. Finnell, 165 S.W.3d 273, 276–77 (Tenn. Ct. App. 2004) 
498 See RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 103 (1971). 
499 See, e.g., Fauntleroy v. Lum, 210 U.S. 230 (1908); Yarborough v. Yarborough, 290 U.S. 202 
(1933). 
500 836 N.W.2d 527 (Minn. 2013). 
501 Id. at 533 (quoting MINN. STAT. § 609.045 (2013)). 
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Finally, the court had to determine whether evidence from the 
defendant’s interrogation upon his arrest in Texas by an FBI agent and an 
Iowa sheriff was admissible in Minnesota. The interrogation was not 
electronically recorded, as required by the law of Minnesota (but not Texas 
or Iowa). The Minnesota court held that because the interrogation was 
conducted for the purposes of the Iowa prosecution (even if later it also 
served the Minnesota prosecution) and without any participation by 
Minnesota officers, Iowa was the state of the most significant relationship 
with regard to this issue. The court held that the evidence was admissible in 
Minnesota because it was admissible in the state of the most significant 
relationship, and Minnesota did not have strong policy against admission.  

In Holmes v. Winter,502 the issue was whether New York was 
obligated to issue a subpoena directing a New York reporter to appear at a 
Colorado criminal proceeding (involving the Aurora shooting) where she 
would likely be compelled to disclose the names of confidential sources 
under threat of being held in contempt of court. Based solely on the text of 
the Uniform Act to Secure Attendance of Witnesses from Without the State 
in Criminal Cases, which New York and all other states adopted, the answer 
would be yes. However, relying on the strong public policy embodied in 
New York’s Constitution and its 1970 Shield Law, the New York Court of 
Appeals answered the question in the negative. The court distinguished this 
case from an earlier case that held that the claim of journalistic privilege 
should be decided by the requesting state, because in this case the law of 
the requesting state, Colorado, was far less protective of journalists than 
New York law. The court concluded: 

[A]s a New York reporter, [the journalist] was aware of—and was 
entitled to rely on—the absolute protection embodied in our Shield 
Law when she made the promises of confidentiality that she now 
seeks to honor. Given that this is the case, and in light of the 
significant disparity between New York and Colorado law, she was 
entitled to have the Shield Law issue adjudicated in New York before 
the subpoena was issued, even though it relates to testimony sought 
in the courts of another state. We therefore conclude that an order 
from a New York court directing a reporter to appear in another 
state where, as here, there is a substantial likelihood that she will be 
compelled to identify sources who have been promised 
confidentiality would offend our strong public policy---a common 
law, statutory and constitutional tradition that has played a 

502 ___ N.E.2d ___, 2013 WL 6410422, (N.Y. Dec. 10, 2013). 
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significant role in this State becoming the media capital of the 
country if not the world.503 

XIV. MISCELLANEOUS CONFLICTS 

 The cases noted in the following footnotes are among the many cases 
that cannot be discussed here due to space limitations. The cases include a 
Supreme Court decision involving an interstate compact allocating water 
rights in the Red River basin between Texas and Oklahoma,504 an Illinois 
Supreme Court decision involving the interstate commerce clause,505 a 
California Supreme Court decision involving corporate conflicts,506 a 
Delaware Supreme Court case involving trusts,507 numerous federal 
appellate decisions involving foreign sovereign immunity,508 and state and 
federal choice-of-law decisions in maritime conflicts,509 and cases involving 
attorney fees.510   

Completed on December 31, 2013, at midnight PT 

Symeon C. Symeonides 

 

503 Id. at ___. The court specifically rejected the dissent’s view that this issue should be 
decided under section 139 of the Restatement (Second). 
504 See Tarrant Reg’l Water Dist. v. Herrmann, 133 S. Ct. 2120 (U.S. 2013). 
505 See Performance Marketing Ass’n, Inc. v. Hamer, 998 N.E.2d 54 (Ill. 2013) (holding that 
an Illinois law that required out-of-state retailers to collect Illinois sales taxes was 
preempted by federal law). 
506 See Greb v. Diamond Int’l. Corp., 295 P.3d 353 (Cal. 2013).  
507 See In re Peierls Family Inter Vivos Trusts, 77 A.3d 249 (Del. 2013). 
508 See, e.g., Rubin v. Islamic Republic of Iran, 709 F.3d 49 (1st Cir. 2013); Blue Ridge Invs., 
L.L.C. v. Republic of Arg., 735 F.3d 72 (2d Cir. 2013); In re Terrorist Attacks on Sept. 11, 2001, 
714 F.3d 109 (2d Cir. 2013); Hansen v. PT Bank Negara Indon. (Persero), 706 F.3d 1244 (10th 
Cir. 2013); Skanga Energy & Marine Ltd. v. Petroleos de Venez. S.A., 522 F. App’x 88 (2d Cir. 
2013); Universal Trading & Inv. Co., Inc. v. Bureau for Representing Ukrainian Interests in 
Int’l & Foreign Courts, 727 F.3d 10 (1st Cir. 2013); Sachs v. Republic of Austria, ___ F.3d ___ 
(9th Cir. 2013); Triple A Intern., Inc. v. Dem. Rep. of Congo, 721 F.3d 415 (6th Cir. 2013), 
reh’g and reh’g en banc denied (Aug. 06, 2013), cert. denied, 134 S. Ct. 644 (U.S. 2013); Heiser 
v. Islamic Republic of Iran, 735 F.3d 934 (D.C. Cir. 2013); Bell Helicopter Textron, Inc. v. 
Islamic Republic of Iran, 734 F.3d 1175 (D.C. Cir. 2013); de Csepel v. Republic of Hung., 714 
F.3d 591 (D.C. Cir. 2013), reh’g en banc denied (June 4, 2013); Santivanez v. Estado 
Plurinacional De Bol., 512 F. App’x 887 (11th Cir. 2013), cert. denied, 134 S. Ct. 158 (U.S. 2013). 
509 See Lobo v. Celebrity Cruises, Inc., 704 F.3d 882 (11th Cir. 2013), cert. denied, 134 S. Ct. 61, 
(U.S. 2013). 
510 See Alaska Rent-A-Car, Inc. v. Avis Budget Grp., Inc., ___ F.3d ___ , 2013 WL 4779709, 
(9th Cir. 2013), cert. denied, 134 S. Ct. 644 (U.S. 2013); St. Jude Med. S.C., Inc. v. Biosense 
Webster, Inc., 2013 WL 5508389 (Minn. Ct. App. Oct. 7, 2013). 
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